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Submission to the 

Public Administration Committee 

Inquiry into Private Property Rights 

By Dr Rupert Johnson 

Thank you for the opportunity to address the terms of reference for the inquiry, 

and the Members’ kind extension of time in that regard. As part of my Doctor of 

Juridical Science candidature at The University of Western Australia, I 

completed my thesis Private property rights and the State. A study of regard 

and increasing disregard in Western Australia: 1829-2016.
1
  

I believe the findings of my thesis are highly relevant to the inquiry. A copy of 

my thesis is enclosed by way of a general response to the Public Administration 

Committee’s terms of reference. Without limitation to the foregoing, I also 

make the following specific submissions in relation to each of the said terms of 

reference, focussing on some of the more salient themes from my thesis: 

(A) That the House recognises the fundamental proprietary right of 

private property ownership that underpins the social and economic 

security of the community; 

 

1. The sanctity of private property rights and the freedom from the arbitrary 

deprivation of property by the state is fundamental to our civilised 

society.
2
 Although not without contention, private property rights may 

also constitute human rights.
3
 What is regarded as a ‘property right’ at 

law may be narrower than what the community may regard as a ‘property 

right’.
4
 

 
(B) That the House recognises the threat to the probity of the Torrens 

title system, which guarantees disclosure, and re-establishes the 

necessity for registration of all encumbrances that affect land 

including environmentally sensitive areas, bushfire-prone areas and 

                                                             
1
 Johnson, W. R. (2017). Private property rights and the State. A study of regard and increasing 

disregard in Western Australia: 1829-2016. https://doi.org/10.4225/23/59e05e8c8fd87, pages 28-30. 
2
 Ibid, paragraph 2.3, pages 28-30. 

3
 Ibid, paragraph 2.2.1 (c), pages 19-23. 

4
 Ibid, paragraph 2.2.1(a), pages 16-18. 
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implied easements for Western Power that currently sit behind the 

certificate of title; 

 

1. The concept of indefeasibility of title has never been absolute or 

unqualified.
5
 There are ever increasing statutory exceptions to a 

landowner’s indefeasibility of title.
6
 Although a Property Interest Report 

from the Western Australian Land Information Authority (Landgate) will 

confirm known property interests which are not shown on the certificate 

of title, I believe that the probity of the Torrens title system may be 

negatively affected by statutory exceptions which may sit behind the 

certificate of title.   

 
(C) That the House recognises the property rights of government-issued 

licenses and authorities including commercial fishing; and 

 

1. I make no submission with respect to such licences and authorities, other 

than to say that any concept of property rights would in my respectful 

opinion also need to be considered within that statutory context. 

 

(D)  That the House asserts that fair and reasonable compensation must 

be paid to the owner of private property if the value of the property 

is diminished by a government encumbrance or resumption in order 

to derive a public benefit 

 

1. The availability of ‘just terms’ to the holder of property rights negatively 

affected by State actions and processes is indicative of a State regard for 

property rights, while its absence is indicative of a lack of regard.
7
 The 

inadequacy or otherwise of compensation to landowners negatively 

affected by State actions and processes has been the subject of much 

literature.
8
 

 

2. State actions or processes may restrict the enjoyment of private property 

rights while leaving the estate in land intact. The reference to 

‘diminished’ in the above term of reference is, therefore, of particular 

significance. 

 

3. The legislature’s traditional approach to the enactment of laws for the 

compensation of a landowner negatively affected by State actions or 

processes has in my respectful opinion been often flawed. Save for 

                                                             
5
 Ibid, paragraph 2.2.2 (a) (i), pages 24-28. 

6
 Ibid, paragraph 6.2.5, pages 198-200. 

7
 Ibid, paragraph 2.3.1 (d), pages 37-40. 

8 Ibid, paragraph 3.4.4 (a) (ii), pages 60-63. 
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example  in cases such as injurious affection, there has typically been the 

imposition of a resumption as a precondition to compensation for the 

affected landowner; in Western Australia this is evident in the focus on 

the taking of an “estate in land”, rather than the various property rights 

that may attach to that estate.
9
 The plight of an affected landowner may 

be reinforced by the limited protection afforded by the common law 

under the rules of statutory interpretation,
10

 and that there is no justiciable 

right to property,
11

 nor any inherent right to compensation.
12

 

 

4. There are many models that warrant further consideration for the 

improvement of compensation for affected landowners, both entrenched 

and non-entrenched, including but not limited to Commonwealth 

statutory resumption processes, or the introduction of specific statutory 

criteria against which a standing committee on legislation of the 

Legislative Council is to consider legislation, as I understand is the case 

in Queensland.
13

 The Taking of Property on Just Terms Bill 2014 (WA) 

and the Constitution Alteration (Just Terms) Bill 2010 (Cth) should be 

given closer scrutiny.  

 

5.  The consideration of possible law reform needs to extend beyond merely 

the recommendation of structural changes to include substantive changes 

as well. 

 

 

I thank the Members again or this opportunity to provide my submissions.  

Dr Rupert Johnson 

 

9 August 2019 

 

 

                                                             
9 Ibid, paragraph 7.3.5, pages 287, and generally paragraph 6.3.5, pages 206-214. 
10

 Ibid, paragraph 7.3.2, pages 276-280,  
11 Ibid, paragraph 2.3.1 (b) (iii), pages 34-35. 
12 Ibid, paragraph 2.3.1 (c), pages 35-37. 
13 Ibid, chapter 8, pages 291-320. 
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Private property rights underpin Australian society and also are arguably human rights. State
regard towards property rights, in particular, freedom from arbitrary expropriation expressed
in Mag"q Carta, maintains a contemporary relevance. However, the WA parliament's
plenary power, the doctrine of tenure, the probable absence of cornmon law principles
requiring compensation upon land resumption, the qualified nature of fee simple estates and
the ToITens principle of indefieasibility of title, together leave a landowner at the mercy of the
legislature and executive.

Public and industry groups have deplored the State's treatment of landowners' properly
rights : some argue a fundamental shift has occurred in state regard for property rights, while
others see no change. Despite parliamentary enquiries into State actions and processes and
recoinmendations of law refbnn bodies, concerns about the State's treatment of private
property rights endure, particularly concerning compensation upon a state taking of private
property rights.

This thesis studies the state' s treatment of property rights in WA, through prescriptive,
historical and descriptive research methods. Attention is given to datennining whether there
has been an increased disregard for real property rights in WA by the State over time, having
regard to the treatment of private property rights by the legislature and executive since 1829,
and whether as a consequence of this treatment, law refonn is now needed. Attention is
focussed on state legislative provisions and relevantjudicial detemiinations. The availability
of just terms where property rights are taken is seen as a significant indicator of state regard
for property rights, and its absence a significant indicator of state disregard. The traditional
distinction between coinpensable resumption and non-coinpensable regulation of property
rights is challenged. Limitations to this thesis include a focus upon the State's treatment of
freehold title, and no review of cornmonwealth laws or native title. Nor is his thesis a study
of legal-political theories, such as the natural rights theory and utilitarianism, the focus
instead being upon the legal doctrines that have shaped property rights such as land tenure,
and relevant statutory provisions, coriumon law principles andjudicial datenninations. Rather
than seeking to identify a precise line beyond which compensation must be awarded to a
landowner affected, this thesis considers past state laws, actions and processes to better
understand and evaluate contemporary state laws, actions and processes

Following a review of literature selected having regard to relevance, authority and currency,
and which classifies literature according to private and public interest perspectives, key focus
areas are discerned, being land tenure, mineral rights, water rights, resumption, compensation
and injurious affection, planning and environmental laws, and finally confiscation laws. Little
consensus is revealed on the State*s regard for property rights; general agreement is evident
that compensation be awarded upon land resumption, but there is disagreement on e. g.
whether compensation should be awarded for the mere regulation of property rights.
Common deficiencies within the reviewed literature are identified.

Abstract

.
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Three periods of the State's treatment of the above focus areas are identified; the first period
is 1829-1899 where private and public interests are seen to be generally well balanced in the
State's treatment of a landowner's property rights; the second period 1900-1977 where the
treatment of private interests and public interests by the State is more mixed; and the third
period 1978-2016 where the State's construction of and focus upon public interest
considerations is identified as a threat to private property rights. From this study, five
common themes shaping the State's treatment of property rights as a whole are identified,
being (1) that state regard for property rights is more about sectional groups' political
influence than principle; (2) that the cornmon law provides only limited protection of
property rights; (3) that land tenure is increasingly insecure; (4) that public purpose
Iiinttations regarding resumption are coriumonplace, but (5) the legislature's approach to
compensation is flawed,

Guided by these five themes, the final chapter considers and evaluates the possibilities
presented by nori-Gritrenched reform (amendment acts, taking and human rights legislation,
scrutiny committees, a Rights Council or Rights Charter), partially Gritrenched legislation
with constitutional status, and Gritrenched state or commonwealth reform for securing just
tenns to land owners, in light of the conclusion that law refonn is necessary to better secure
landowners' property rights.
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Chapter I

The Problem of Determining the Store's Regard for Real Property
Rights in Western Australia

This thesis examines the State's regard for a landholder's private property rights in

Western Australia since 1829, a study of which is particularly timely given the 800"

anniversary of Magna Carto in 2015. This chapter introduces the context and

motivation for this study, Concepts essential to the conundrum presented by the State's

treatment of property rights are introduced, including State plenary legislative power,

common law limitations, and the statutory qualifications to land title, The critical

question of whether there has been a paradigm shift in the relationship of the State to

property rights is introduced. The aim, scope, arguments to be presented, limitations,

and the significance of the thesis are established. The research method and thesis

structure are also outlined.

.

Introduction

1.2

.

Freehold land comprises seven per cent of WA land. ' The balance of land comprises

crown land that is either 'uriallocated or subject to reservation, dedication or leasehold. "

The small percentage of freehold land belies the significance of property rights

attaching to that land, which have an importance beyond that land. Private land may

provide a home, sustain a livelihood and income, and typically represents a person's

most valuable personal asset. Regard for private property rights is considered a key

indicator of freedom, economic development and national prosperity. ' Property rights

Context

' This equalesi0 17.7 million hectares: see WWW, landgaie. wa. gov. an.
' Crown Land Administration & Registration Praciice Ma, I""! (Government of Western Australia,
Department of Land, July 2013), Forward.
' International Property Rights Index at http: WWW. international properly rightsindex. org/ This index

assesses the degree to which a nation's domestic laws protect private properly rights and the extent 10
which its government enforces these laws. The Index reports that the protection of physical property
rights has declined slightly to a score of 7.1 out of a possible 10 for 2015. Australia has a global ranking
of 19 out of 129 countries for the protection of physical properly rights, and an overall property index
ranking of 12 out of 129 countries. For 2015, New Zealand was scored 8.3 out of a possible 10 for the
protection of physical properly rights and a global ranking of 10 out of 129 countries. Australia ranks 4
out of 20 regionalIy for the overall protection of property rights, while New Zealand Tanks first regionalIy
and 3 out of 129 global Iy. Finland is the highest ranked country global Iy for the protection of properly
rights



may also constitute a fundamental human right. ' The High Court has stressed that the
t' f t ' ht Iic of the commonlaw'protection of private property rights is a policy of the common law.

1.3

Adjacent to WA's Forrest Highway, several large signs protest against State

Government "Land Grabbing", Public concern was highlighted in 2010 by the 'funeral

for properly rights, * staged outside Parliament House. The Greater Bunbury Region

Scheme was the main cause of disquiet, ' The Dampier to Bunbury natural gas pipeline
corridor between Kwinana and Kernelton has also been a matter of public disquiet.

These protestations motivated the writer to examine more broadly the State's treatment

of private property rights. ' A literature review indicated that central to wider public
grievances was private property being rendered worthless through government-imposed

land restrictions, ' often in response to changing Gol, ununity attitudes to heritage

conservation and environmental management. " Where compensation was afforded to
the landholders, it was often alleged to be inadequate,

Motivations for the Study

Of particular interest to the writer is the extent to which the State's regard or disregard

of property rights is a recent phenomenon. If the State has been disregarding property

rights since 1829, then the significance of "Land Grabbing" is dimimshed, but if the

phenomenon is only recent, there may be greater cause for concern and a stronger case
for law refbmi.

' See Preamble, U"fuers@! Doriar@, ion ofH"mon Rights, GA Res 217A (111), 11/1 GAOR, 3" sess, 183"
IeninIg* UN Doc A1810, (100ecember 1948), and Art 17(I) and 17(2).
Plenty v Diff0" (1991) 171 CLR 635,647 (Gaudron and MCHugh 11); see also Hadithy v Nevi/I (1984)

I55 CLR I, 10 (Brennan I), referring in particular to the protection of a landholder's right of possession.
' See I Ekeroth, 'Farmers gather to 'bury' properly Tights' F"in, Weekly (online), 28 October 2010,
http:/ WWW. farmweekly. coin, au/news/agriculture/agribusiness/general-news/farmers-gather-to-bury-
roperty-rights!1980862. aspx.
The Scheme applies to 281,560 hectares of land ill WA's south west and has reserved nearly 17,000

hectares of that land for conservation and region open space. See
http: WWW. mediastatements. wagov. au/Lists/Statements/DispForm. aspx?ID=125805. For the Scheme
text and map, see http: WWW. planning. wa. gov. au 1224. asp,
' S 33 Dan, pier to 81thbury Pipe/it, e ACi 1997 (WA). For a discussion of concerns, see Law Reform
Commission of WA, 'Compensation for Injurious Affection' (Discussion Paper, Project N0 98, October
2007) Ch 9,

See Working Party on the Erosion of Property Rights, 'Property Rights Under Attack in Western
Australia-A Paper Addressing the Erosion of Properly Rights in Western Australia' (Discussion Paper,
February 2004) 9; L Staley, 'Property Rights in Western Australia: Time for a changed direction'
(Institute of Public Ahairs Occasional Paper, July 2006) 2

Staley, above n 9,2

.
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1.4 The coriumdrum presented by government 'interference' with real property

rights

1.4. I The plenary legislative power of the Parliament of WA

WA has an 'uncontrolled' constitution which affords to the State Parliament plenary

power to enact laws' ' which may take or acquire property without payinent of
compensation to the deprived owner. '' Except in limited circumstances, " the
Cullu, ,onwealth Constitution has no application to the State acquisition of property. ''

Property rights have never been beyond the executive's reach through the legislature.

For example, as early as 1854, provision was made for compensation for resumed town

land, '' and a comprehensive statutory regime for the compulsory acquisition of land
was enacted in 1890. '' Under the original conditions of crown grants of land,
unimproved lands might be resumed. '' indeed, State land resumption without
compensation pursuant to crown grant ternis was only expunged in 1997, which may

suggest that real property rights are better secured today than previously

.

1.4.2 The limited protection of property rights at common law

The common law provides some protection of property rights. Trespass and nuisance,

,d , ff, d' fi h d"conversion, detinue, passing off, nitsrepresentation and injurious falsehood, property-

related criminal offences, " intellectual property regimes, and natural justice, all
indirectly protect property rights, However, whether land resumption by the State is

.

On plenary power, see s 2(I) Cons, nullo" Her 1889 (WA) and Nichol@s & 073 v Store of Western
^"sir"Iiq & Ors 119721 WAR 168,173 (Jackson CJ). This power is subject only to certain recognized
constitutional limitations: e. g. s 52 Commonwealth of ^"sir@lid Coinstii"troll Act 1900 (Imp). For a
detailed examination of state plenary power anditslimiiations, see chapter2,12.2.11 of this thesis,
' New South \@Ies v Commonwealth (1915) 20 CLR 54,66 (Grimth CJ); 77 (Batoni); see also Sther!

,, DPP (\A) (2004) 217 CLR 181,194 (KirbyI).
'' E. g. where the State makes an acquisition pursuant to a Commonwealth law: Smith v ANL (2000) 204
CLR 493

'' Eve I, Relishdip (1951) 84 CLR 58,79-80 (Dixon, Williams, Webb, Fullagar, Kitto IJ); see also \, I
PIQ""ing Coin", jusio" , Fuda, 0 (2007) 49 SR (WA) 165, 169 (Stale Administrati, e Tribunal of WA); s
51 of the Cousin"lion provides that the [Federal] Parliament 'shall subject to this Constitution, have
power to makelaws. .. with respect to. ..(xxxi), The acquisition of property on just terms from any State or
person for any purpose in respect of which Parliament has power to make laws. '
'' See 17 Vic N0 6 (1854), which was an ordinance regulating the mode of awarding compensation for
resumed town lands; see GL Fricke, Con!PMlso, ,, ACqi, is trio" of Land in Australia (LBC, 2'' ed, 1982)
215

'' Ln"ds Res"inprto, ,, ci 1894 (WA). For a detailed review of this Act, see chapter 4 of this thesis.
'' is Baitye, WeSIe, ,11 Austin"@, A Hisloryf'Qin IIS Discovery to the In@!Igt, ,27n0, , @1the Commoniven/Ih
(Clarendon Press, 1924) 141. For a more detailed discussion of land resumption in this period, see chapter
4 of this thesis, at 14.41
'' Schedule 2, c17(2), LandAdmin, ^, runo, , ^of 1997 (WA).
'' D Mendelson, Tile New Law @170, .Is (Oxford University Press, 3" ed, 2014) 6.
'' see e. g. Plenty v Diff0, I (1991) 171 CLR 635,
'' Lord Lester and D Oliver (eds), Colisiii, ,11'011ulLow o"dH"", a, , Righis (Butterworths, 1997) t1201



coinpensable depends upon relevant statutory provision, and a favourable judicial

interpretation of that statutory provision. " Property rights are vulnerable in other
respects. Land title has never conferred absolute ownership, and adherence to the

doctrine of tenure has ensured that the fee simple estate has remained the greatest

interest that can be held in land. " It may also be that the concept of ownership

comprises both Tights and obligations, in which case environmental restrictions are not
inconsistent with land title. 25

1.4.3 The historic statutory qualification to land title

A further layer of qualification to property rights may also exist, depending upon

whether a fee simple estate under the Torrens system remains an interest at general

law '' or instead constittites a statutory interest. " If the latter view is preferred, then
the case for a statutory restriction of property rights not conflicting with the nature of

the fee simple estate is sustained. Whatever construction is preferred, property riglits are

vulnerable to statutes of general application overriding the principle of indef6asibility of

title, " in 2004, Parliament acknowledged some 100 overriding statutory exceptions to a

'' Leppt"gto" P"store! Co Pty, Ltd v Commonwealth of ^"strata (1997) 76 FCR 318; M@"chinh
E"re, prtses PO, Lid , Water" Austinli@" PI@""I"g COMmissi0" (2010) 240 CLR 409,1321 (French CJ,
Gummow, Cronnan and Bell 11); but cf coatr@ Bornsrq Dell@-,'edov@ v The Slate Planning Commission,
Supreme Court of Western Australia Compensation Court 2 of 1986, N0 3 of 1986 BC8800828,16 and
Fromce Feinvick & C, v R [1927] I KB 458,467 (Lord Wright) in As Fogg, ^"strand" Tow" Plan"I"g
Luw U"!16, inity and Ch@"ge (University of Queensland Press, 1974) 196. Note that even if such a
prtndple did apply at common law, Lord Wright stated that it did not apply to 'a mere negative
^rohibition'. See further at chapter 2 of this thesis, especially paragraph 22.1 (d),' For a discussion of the principles of statutory interpretation, see chapter 2 at [2.2. I(d)] and chapter 7 at
[7.32] of this thesis.
" Maho v 911ee"slamd 0102) (1992) 175 CLR I, 80 (Deane and Gnudron 11). Note, however, the
changing nature of land tenure as a feature of property law: \A V Word (2000) 99 FCR 316,521 (North

I!- For a more detailed discussion of land tenure, see chapter 2, [2.1.21 and chapter 3, [3.4. I] of this thesis,' T Bonyhady, 'Property Rights' in T Bonyhady (ed), Environmental Pro^C!ion andLeg"Ichi"ge (The
Federation Press, 1992) 44, citing AM Honore, 'Ownership' in AG Guest, 0.1;ford Essays in
IMFispr"dence (Oxford University Press, 1961) 123. Bonyhady also recognises the counter argument of
ownership comprising unfettered rights: above, citing I Waldron, 'What is Private Property' (1985) 5
O. :;/0, 'dJo"""@Iof'L^g"ISI"di^, 313,320-321.
'' see e. g. DJ Whalan, I%e Torye"s system ^,, ,lust, @fro (LBC, 1982) 22* citing L, IC IFi"once, ! Ply Ltd,
Corrie"ay (1963) 110 CLR 550,572 (KiltoI).
'' S Christensen, 'Adapting the Torrens System for Sustainabiliiy-Can it be Better Utilised?' (Paper
presented at the 10" Alls, rat'sinn Property redchers Contere"ce. Property und Sustain"biffty, , The
University of Western Australia, 24-26 September 2010) I, 15, citing Bone " Mothersh@w [2003] 2 Qd R
600, 610 (MCPherson IA), There is also support for such a construction in Public THISiee v Regisirur-
General of Land [1927] NZLR 839,841 (Skerrett CJ). As Whalan, above n 26, points out, (22, in 4) that
decision adopted and adapted the views of re Hogg in Tile I'Ms, ,.@lid" Toyre, ,s Sys!e", (William CIOwes,
1905)
'' This latter view is supported by Whalan, above n 26.22 23. This construction is also supported by
Christensen, above n 27, but of contra L4C IFi, lance) Ply, Ltd v Cowrie"ay (1963) 110 CLR 550,572
(Kitto I).

Whalan, above n 26,344.

.
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landowner's indeftaasibility of title. " Resumption statutes have long been recognized as
an exception to indefieasibility of title, " A proposition can accordingly be advanced that
the nature of the fee simple estate has not been eroded by the State's regulation and

control of real property rights. The grant of a fee simple estate has never precluded the
b t f dv I 'It'v 32subsequent exercise of adverse legislative power,

The State erosion of property rights by a legislative continuum since 1829 might be

advanced as a less extreme proposition. Regard may also be had to crown grant

reservations and conditions. " Furtherrnore, uricompensated State confiscation of
resources this century" is not new or novel. Petroleum rights were confiscated by the
State in 1936" and rights in relation to minerals, already protected from crown
alienation from 1899, were argiiably further retrospectiveIy confiscated in 1978. "

.
14.4

Against the above propositions is the argument that the State's current regard for real

property rights is the manifestation of more fundamental changes within Australia's

political and econorntc landscape. " In 2006, a paper published by the Institute of Public
Affairs deplored the Government's approach to property rights in response to changing

attitudes towards heritage conservation and environmental management, describing it as

'ad hoc and unfair"' and maintaining that 'Government regulatory intrusion in land use
has become so great as to undermine previous notions of landowner rights. ''

A contemporary paradigm shift away from private property rights?

. 3
Western Australia. Parliamentary Debates* Legislative Assembly, Wednesday, 25 August 2004,

5627b-5641a (Ms A1 MacTieman). This may riot, however, be entirely a recent phenomenon. As rioted
by Whalan, above n 26,344, such statutes 'have always been endemic'.
'' See eg Hogg, above, n 27, cited in EA Francis* The Law and Practice Relating to Torye, ,s Title ill
A"sirerr@ (Butterworths, V01 I, 1972) 624^125.
" This proposition with regard to the nature of a fee simple estate, though without reference to the
circumstances surrounding land grants in Western Australia, is advanced by Christensen, above n 27.

In relation to reservation regarding minerals, see the reservation of all minerals to the Crown; see the
former s 15 Land^ci 1898 (WA) and s 138 Minihg, ICJ 1904 (,,',), considered in Worstey, Timber Ply Lid
,, WeSIer"^,, strung119741 WAR 1/5
'' Eg. Geolher", alE"er^I'd 2007 (WA); see also s 9(I) Petroleum and Geolher", al E, Ie, 'g:, Resources
Her 1987 (WA).
33 s 9 petroleum, AC1 1936 (WA)
''See the definition of 'minerals' in s 8(I)(d) Mining AC! 1978 (WA); M Hunt, Mining L"w in Western
Aim, dim (Federation Press, 4'" ed, 2009) t1.8.2,1.9,11.
'' For example, the chief economist to the Australian Chamber of Commerce and Industry has similarly
argued that a new social system is emerging within Australia where '... the right 10 use property freely are
subordinated to state purposes. ..': S Kates, 'Private Property Without Rights' (Summer 2001 2002)
17(4) Policy 32,34,36.
38 staley, above n 9.2.

Ibid, 2



Several members of the High Court have recognized the twentieth century as an age in

which goveLiu, lents sought 'to make property rights precarious. ' Surprise has been

expressed that society has accepted the State expropriation of property rights without

proper compensation, and indicated that public interest property restrictions should be a

public expense. " The property rights focus of the High Court itself' may have also
shifted. " in 2008 the Court considered 'private to private' eminent domain as a
I ' I 'b'I', 45legislative possibility.

Politicians have called for recognition that landholders have the right to own, use, enjoy

and dispose of private property without unreasonable government impositions. A 2004

parliamentary enquiry enquired into the compulsory State acquisition of alienated land,

the granting of mining tenements, and platming and environmental restrictions on the
use of freehold and leasehold land. " Public disquiet over the impact of heritage

conservation, environmental management and PIaiming laws on private property rights

was also documented during the process of public consultation for a proposed Human

Rights Act in 2007, " resulting in recommendations that a Human Riglits Act include
the right not to be deprived of property otherwise than on just ternis. In 2008,

recommendations were made by the Law Reform Coriumission of WA on reforrning

'' ICMrtgric"hare v Commonwealth (2009) 240 CLR 140,211 (Heydon I),
" See e. g. Smith VANL Lid (2000) 204 CLR 493,11561 (Callinan I)
'' see e. g. Plenty v Di710" (1991) 171 CLR 635,655 (Gaudron and MCHugh 11): 'If the courts of common
law do not up hold the rights of individuals by granting effective remedies they invite anarchy, for nothing
breeds social disorder as quickly as the sense of injustice which is apt to be generated by the unlawful
invasion of a person's rights, particularly when the invader is a government official. '
*' See Gn:tilt/, s " Mint, re, /by Lands, PI@""i"g andihe Emito"", errr (2008) 235 CLR 232, [109] (KirbyI)
when discussing the protection of democratic accountability. The writer acknowledges K Gray, 'There's
NO Place Like Home!' (2007) (11)(I) Journal of Sow!h Pacific Low 73 and an earlier paper presented in
Vanuatu which first drew the writer's attention to this case.

*' G, -info , Miami, ,Ib" Lunch. PIO",, i"g undihe E"ironme"t (2008) 235 CLR 232* t13/1 (Kirby I).
us 16^^, t1341 (Kirby J).
'' see e. g. Western Australia, Porn"", chiqrv Debates, Legislative Assembly, 25 August 2004,5627b-
5641a (MriPD Edwards).
'' standing committee on Public Administration and Finance, Report of Ihe Sin, ,ding Commitree on
PI, 61ic ^drillJtis!r@Iio, , andFi"rince in Rel@!ion 10 Ihe Impaci orS!@re Govern, "a, t Adjoins a, Id Processes
on the Use ondE, !joy", errr of Freehold andLensehold Landi, , WeSIen, dustrali@, (Parliament of Western
Australia, Report 7, May 2004).
'' Consultation Committee for a Proposed Human Rights Act, A \A H"inari Rights der. . Repor! @1the
Consul!atto, I Con, minee for Q P, 'oposed Human Rights del (November 2007) [3.3], [4.3.2]; see also
Staley, above n 9.
'' Consultation Committee for a Proposed Human Rights Act, ibid, [4.3.3]

.
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compensation for injurious affection. " In 2014, a quite radical bill was tabled before

Parliament for compensating landowners affected by State processes.

1.4.5 The need for further investigation

Conflicting findings between those who maintain that there is no State erosion of

properly rights and those who argue that property rights are unreasonably interfered

with by the State reveals a legal problem. This problem is worth investigating given the

fundamental importance of property rights to our society. However, views on the State's

regard for property rights are often parochial. Claims of erosion of real property rights

must be considered with close attention to WA's history of land grants, land settlement

and resumption if claims of a new State subordination of private property rights to the

public interest are to be given legitimacy.
.

1.5

1.5, I

Principal aim, scope* arguments and limitations

Legislation may impact upon a landowner's property rights by imposing positive

obligations, negative restrictions or extinguishing all or some of the property rights,

with or without compensation. A principal aim of this thesis is to present a study of the

State's treatment of property rights. In so doing, this thesis will detemiine whether there

has been an increased disregard for real property rights in WA by the State, having

regard to the treatment of private property rights by the legislature and executive since

1829, and whether as a consequence of this treatment, law refbnn is needed to protect

property rights better. This study is not limited to land resumption and extends to

regulatory takings and the diminishment of properly rights

Principal aim

.

Consideration of the State's treatment of property rights must be considered within

historical contexts. For example, when considered within their historical context,

conditions and reservations contained in original crown grants may not be evidence of

an early State disrespect of property rights.

Law Reform Commission of Western Australia, Co, "peltsn!ionjbr lay'I, nows A. ffec!10, , Final Repo, ,I
(Pro^Ct N0 98, July 2008), 17. The Commission recommended that this be similar to s 54(I) Land
Acquisition Crust Tel. ms Con!pens"nori) ACi 1991 (NSW)
'' Taking of Property on Just Terms Bill2014 (WA). For a consideration of this bill, see chapter 8 of this
thesis, paragraph 8.21(by.
'' see chapter 4 of this thesis, paragraph 4.3(b)(ii); Battye, above n 17.86,87,150



1.5.2 Scope

A intnor focus of this thesis is the extent to which the State's regard or disregard for the

'bundle of rights' of landholders has changed, if at all, since 1829. Although what rights

are included in the bundle of rights may vary and its use as a tool of analysis is

imperfect '' this theory remains a useful measure when considering the State's treatment
of real property rights, The content of the bundle of rights to be applied in this thesis is

established in chapter 2.

A literature review is undertaken in chapter 3 on the State's regard for property rights,

Six key areas of study are identified from that review, being land tenure, mining rights,

water rights, State resumption and compensation laws, and planning and environmental

laws. This thesis considers these six key areas across three identified periods, being

1829-1899,1900-1977 and 1978-2016 (although a seventh key area is also identified

for the final period). Each period is defined by the enactinent of legislation which helps

define the State's regard for property rights in that period. The State's regard for the

rights associated with the flee simple estate is the focus of this thesis across these key

areas and periods. WA's historical circumstances are examined, particularly its early

colonial history, in order that the State's regard for property rights may be

contextual ised and better understood. From a study of each of these key areas across

three historical periods, conclusions in relation to each period are made, and cornmon

themes relevant to the State's regard for property rights identified, before finally

considering various law refonn options for the greater protection of property rights.

1.5.3 Arguments

All important argument advanced in this thesis is that an assessment of the State's

regard for property rights must be considered across the six identified key areas of study

and studied with reference to the three distinct historical periods identified, from which

common themes or differences in the State's treatment of property rights can be

discerned: through an understanding of what has come before, the contemporary

treatment of property rights can be better understood and evaluated. As a guiding

principle, the availability of just terms where property rights are taken by the State is

seen as a significant indicator of State regard for property rights, and its absence as a

significant indicator of State disregard. The State's approach to compensation is one of

funnel. v E@roll (1999) 201 CLR 351,365-66 (Gleeson Ci, Gaudron, Kirby and Hayne JJ). For a
further discussion of the 'bundle of rights' theory, see chapter 2 of this thesis, paragraph 2.1. I(b).

.



several grounds identified in chapter 7 that lead to suggestions for refonn measures in

the final chapter. The issue of when the holder of private property rights affected by

State intervention should be awarded compensation for the loss or diminishment of

property rights is one that historically rested on a distinction between an acquisition for

which compensation will generally be afforded, and the mere restriction or taking of

private property rights for which compensation will not be afforded, The validity of

this distinction has been questioned on occasion by the High Court, '' and there is
statutory precedent for compensation existing outside of the traditional requirement of

--- 56
an acquisition or resumption.

.

Compensation to a deprived owner whose property is resumed has been recognized as

essential to the rule of law and supremacy of the law. History reveals 'in a civilised

society, the legal process for depriving an owner of property riglits includes a

requirement of compensation, *" The fundamental importance of a guarantee of just
terms has been recognized as fundamental to economic investinent, social welfare,

justice and good government. ' fuguably, these considerations of economics, justice

and good governance which necessitate the need for a constitutional guarantee of just

.

'' Bonyhady, above n 25,51; on the general failure of the legislature to provide compensation for mere
restrictions, see Bingh"in v Climberfund CC (1954) 20 LGR (NSW) I, 26; Bqker v Cumberlu"d CC
(1956) I LGRA 321,333, discussed in Bonyhady, 49; see also Coin, "onwealth v T@sri, @"ia (1983) 158
CLR I, 145-146,181,248 (Mason, Mumhy and Brennan un; of corium 283,286,287 (DeaneI); Bends,
Co, po, ^!ion , 0.0. Cars Lid [1960] AC 490,519 (Viscount Simonds); see also M"tnnlPools ond S, of
Ply Lad v Commonwealth (1994) 179 CLR 155, 194 (Dawson and Toohey my that 'The distinction
between extinguishing rights in property and acquiring them is one that must be maintained in the
application of s 51 (xxxi)'. Note, however* the doubt now cast overthe weight to be given to the views of
Mason, Brennan and Mumhy on acquisition in the Tasmanian Darns Case in A Macintosh & D
Wilkinson, 'Evaluating the Success or Failure of the EPBC Act: A Response to MCGrath' (2007) 24
EPU 81,82, citing Neweresr ME'"ing OVA) Ltd v Commonwealth (l 997) 190 CLR 513. This debate has
been since summarised in Australian Law Reform Commission, Trodir^^"@I Rights grid Freedoms-
Encroachments by Coinmo"wealth inws (Interim Report 127,3 August 2015) t8.63-8,661.
'' See e. g. COM"10nwealth , \, (1999) 196 CLR 392,488 (Callinan I); Kithy I (dissenting); see also
Commonwealth " rosin""in (1983) 158 CLR I, 286-287 (Deane I).
'' See e. g. s 19 (1) Abo, .igi, ,of Herii"ge Art 1971 (WA) discussed in Bonyhady, above n 25,58. Here,
compensation may be payable where an Aboriginal site is declared to be a protected area, despite an
affected landowner retaining title. Literature on extending compensation beyond acquisition and
resumption is reviewed in chapter 3 of this thesis, paragraph 3.4(a)(i) at seq. The related planning Issue of
compensation for worsenmeni also challenges this distinction. On betterment and worsenment, see
generally D G Hagman, 'Betterment For Worsenment: The English 1909 Act and Its Progeny' (1977) 10
U 91d U 29.
''1CM/18nc, ,Irure I, Coriumo, medli/, (2009) 240 CLR 140,208 (Heydon I).
'' See Navcres! Mining \, (I, i41 v Comum0,11veuli/, (1997) 190 CLR 513,659 (Kirby I) that '... the
prohibition on the arbitrary deprivation of property expresses an essential idea which is both basic and
virtually uniform in civilised legal systems. ' However, this has riot always been accompanied by notions
one would expect in a civilised society. For example* it was the Fifth Amendment which up held that
slaves were property; Dred Scow " S@"of ord 60 Us (19 How. ) 393 (1856); see I Vislineski, 'What the
Court Decided in Dred Scott v Sandfbrd' 7/1e American Join, ""IQfLeg@/ History 32 (4) 373-390.
''1CM, grid, 1111, e Ply Ltd v Co","minus@Ith (2009) 240 CLR 140,208-209 (Heydon I).



terms at a Commonwealth level would also apply to the States. A case for possible State

constitiitional amendment is considered in chapter 8,

No case will be advanced that property rights are or should be absolute, immutable, or

beyond the legislatore. Instead, it will be argued that the provision of compensation

upon just ternis to landholders affected by adverse legislative regulation, control,

expropriation or executive action is required as a principle of justice, and that present

circumstances now faced by landholders warrant law reform to better protect a

landowner's properly rights. Coriumon law principles and statutory provisions are

ultimately shown to provide inadequate redress to an affected landholder.

1.5*4 Thesis limitations

This thesis has limitations. Firstly, this thesis is concerned with the State's treatment of

private property riglits, in particular rights which have as their origin English law as

received and subsequently developed by Australian courts and the State legislature. The

thesis is focussed upon the State's impact on freehold property rights derived from the

general law rather than statutory rights per se. Coriumunal property rights and objects of

public ownership are not considered, save to the extent that the State may cause private

ownership to be shifted to public ownership. The State's treatments of sui generis rights

such as native title are not a focus of this thesis, nor are tinier PCIte relationships. Only

limited attention is given to quasi property rights created by the legislature;

Commonwealth matters such as the impact of the Faintly Law 11ct 1975 (Cth) upon

property rights are beyond the scope of this thesis, " while s 51 (xxxi) of the Constit"tib"
is relevant only to the extent that it better informs the study of the State's treatment of

property rights. The extent to which State revenue laws such as land tax and stamp duty

may impact upon landowners is also beyond the scope of this thesis; some attention is

given to statutory provision regarding bettennent, but this is not studied in detail given

this provision has not been invoked or applied by the State in WA. Although some

observations on real property may also be applicable to aspects of personal properly,

this is coincidental.

Secondly, no appraisal will be undertaken of the many and varied legal-political

theories either supporting or condeinning the institution of private property. It has been

said that the responsible discussion is not about whether the institution of private

Note, however, that family law is sometimes characterized as a State process diminishing property
rights: see e. g. A Zimmerman, 'Without Restraint: the abuse of domestic violence orders' News Weekly,
14 March 2015,9.10

.
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property should be maintained or abandoned, " although responsible debate may
concern 'the determination of the precise lines along which private enterprise must be

given free scope and where it must be restricted in the interests of the common good, "'
This thesis does riot seek to define any inviolable 'precise lines' determining the

boundaries of compensation except to advance the proposition that where ongoing and

increased State disregard of landholders' property rights is evident when compared with

past State practices, a case for providing greater protection of property rights exists, in

particular through the provision of just ternis to affected landholders,

.

The notion of property rights as human rights will be supported, and the foundations of

land resumption will be examined, but again this thesis is less concerned with theories

concerning the State's relationship to property, other than to recognize the fundamental

role that property riglits occupy in defining the identity and character of our society, and

constitutional arrangements. While Holmes' study of the coriumon law, and utilitarian

theorists such as Bentham have influenced eminent domain jurisprudence in the United

States and may offjar much in relation to distilling the theoretic@I underpinnings of the

State's relationship to property, such studies arguably offer less practical insights into

the realities State actions have presented to WA landholders. " Rather, it is through a

detailed study of Australian literattire regarding the State and property rights, legislative

provisions, executive actions and judicial pronouncements that the thesis seeks to draw

conclusions in regard to the State's treatment of property rights, and from which

suggestions for refonning State policies and practices can be made

.
A limited review of New Zealand literature is undertaken in chapter 3, The recognition

of comparative law and methodology as a source for law refonn andjudicial activism is

acknowledged. " However, a comparative study of non-Australian jurisdictions is

beyond the scope of this thesis. Property law regimes are very much shaped by the

'' MR Cohen, 'Property and Sovereignty' (1927) 13 Corriel/ LQ 8, in S Hepburn, Airsir@lion Property
Law, Cases, Materials dind^, lab, sis (LexisNexis, 2"' ed, 2012) t1,151.
" Ibid. However, see also G Williams, S Brennan and A Lynch Blackshidd a"d Will^^ms AUM, @Jian
Cousin, ,!fondl Law & riteorv, Comment@Iy & Matcho/s (The Federation Press, 6th ed, 2014), [27.87]
where it is suggested that whether the State's taking of property in the public interest should be
coinpensableis 'a difficult policy question over which reasonable minds can differ. ..'
'' See e. g. FL Michelinan, 'Property, Utility, and Fairness: Comments on the Ethical Foundations of "Just
Compensation" Law', (1967) 80 Huh, L Rel, 1165. After a detailed consideration of the contribution that
the work of various legal theorists offers to eminent domain theory* Michelinan off^rs little more than a
'fairness machine' and 'administrative conscientiousness* to the resolution of what state processes should
be coinpensable: ibid, 1245-1257.
'' See generally P von Nessen, rite Use of Conipor@lit, e Low in Alls!r@Ii@ (LBC, 2006).



history and unique constitutional structures of their jurisdictions; as a model for refo
WA. 65therefore, other jurisdictions may be unsuitable or not well received in

1.6

Public concern over the impact of government regulation, control and expropriation of

real property has already been the subject of a detailed parliamentary enquiry, as has the

study of State Government actions and processes affecting the use and enjoyment of

freehold land. " The identification of this public concern and a sindy of State laws and

processes is not, therefore, in itself significant, although it is noteworthy that, presently,
reviewed academic literature on the question of State regulation, control and

expropriation of property rights in Western Australia substantially fails to address the

d 'Id I' " 67detailed parliamentary enquiries.

Significance of the study

The contribution of this thesis to legal scholarship on the impact of the State's

regulation, control, and expropriation of real property rights includes the following

significant matters. The study of State regard for property riglits has traditionally been

focussed in tertiary law studies on a Commonwealth constitutional context despite

property rights' being far more affected by State than Coriumonwealth laws; the thesis
therefore seeks to contribute to legal scholarship. The writer's detailed consideration of

WA's early land grant schemes and policies provides a historical reference point from

which to consider the subsequent impact of State Gove, lunent regulation and control.

This enables the impact of the State to be considered against local circumstances and

conditions, rather than against ancient laws such as Mog"@ Cart", as is often done by
69 Whereverthose asserting an unreasonable State interference over real property rights

possible, the writer considers the impact of State laws on private property rights through

the decisions of WA courts, the High Court of Australia, and the coriuments of bodies

such as the Law Refonn Commission of Western Australia. Through a detailed study of

common law and statutory provisions affecting property rights, this thesis analyses,

'' see e. g. the private ownership of minerals in the United States of America. This was rejected by the
Select Committeeinto the Mining Amendment Bill 1985, Repo, .! offhe SeleciCo", mineei"!oIhe Mining
fume, ,dine"18n/ 1985 (1985) as a viable model for the reform of mineral rights in Western Australia,
'' standing Committee on Public Administration and Finance, above n 47
' See chapter 3 of this thesis, especially at [3.6].
'' But see Law Admissions Consultative Committee, Towards @ Nq, ion@I Leg@I P, tilt?ssio, I: Rel, ised
Undbn" Admiss, '0, , Rifles (Law Council of Australia, February 2002), Appendix A, 30.
'' Eg L Staley, 'Reshaping the Landscape-The quiet erosion of property rights in Western Australia'
(Discussion Paper, Institute of Public Affairs & Mannkal Economic Education Foundation Project
Western Australia, December 2007) 10,

.
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critiques and ultimately questions the legislative, executive and judicial treatment of

property rights.

Despite one significant WA legal academic having concluded that 'the problem of

resumption is not susceptible of a right solution', and that a search for 'pure justice' is

impossible because of the State's necessity to engagein the resumption of privately held

land, " the writer explores a variety of possible solutions to the problem of public
concern over the State's treatment of real property rights.

.

1.6. I

The thesis maintains a contemporary significance. Property rights have had and

continue to have an important place in the Australian psyche and are the subject of

Government attention from time to time. The Bamett Government long considered the

possibility of a private property bill; in 2014, a goveLiui, Grit bill and a private

member's bill" were tabled concerning the protection of properly rights. The
consideration of property rights has also been the subject of discussion and enquiry,

particularly in relation to water riglits, " and the potential impact of future coal seam gas
extraction is a cause for concern, " A consideration of the encroachment of

Commonwealth laws upon vested property rights fomis part of a current federal review

of CoriumOnwealth laws. 76

Contemporary significance

.

D Brown, 'The Grundnorms of Resumption' (1971) 10(2) Ulp, 4 LowRev 129,142.
See Western Australia, Parliamentary Debates, Legislative Assembly, Tuesday, 8 September 2009,

6528b-6528b; Western Australia, P@F1ia", anion, Debates, Legislative Assembly, Wednesday, 10 March
2010,552b-553a; Western Australia* Pornnme"!dry Debates, Legislative Council, Tuesday, 4 May 2010,
2222c 2223a,

" Land Acquisition Legislation Amendment (Compensation) Bill 2014 (WA).
'' Taking of Property on just Terms Bill2014 (WA) (private member's bill). For a consideration of this
bill, see chapter 8 of this thesis, paragraph 8.2. itb).
' See e. g. A Watson, 'Property rights and the environment' (Paper prepared for the 2006 Australian State
of the Environment Committee, Department of the Environment and Heritage, Canberra); C Mobbs and K
Moore, Property. Rights and Respo"s, 'biffiies Current AUS, r@lion Thinking (Land & Water Australia,
2002).

See Western Australia, Po, ./lament"IP Debates, Legislative Council, 14 May 2015,3677b-3686a (Hon
I Boydell); on the experience in NSW, Qld and SA* see T Hunter and M Weir, 'Property Rights and Coal
Seam Gas Extraction: the Modern Property Law Conundrum* (2012) 2(2) Prop Low Re, 71,
'' Australian Law Reform Commission, Reinew of Coinmo, ,wean/I LnI'S/br Consiste"c. v wi'all Trodiii0, ,o1
Rigl"s, Freedoms @"dP, tvi/eges (IP 46,2014) t61, rioting that the impact of stale laws does not form part
of that review. Two questions are raised; namely, (1)* what general principles or criteria should be applied
to help determine whether a law that interferes with vested property rights is justified, and, (2), which
Commonwealth laws unjustifiably interfere with vested property rights, and why are these laws
unjustified?; see also Australian Law Reform Commission, above n 54, ch 8. Note the ultimately
unsuccessful support for the introduction of a Human Rights Act at a federal level also Included properly
rights: National Human Rights Consultation Committee. National HMMo, , Righ!s Co, ,$1,110iio, I Repo, ,!
{September 2009) Rec 25: see S Gamble, *New Human Rights Framework Falling Short of Effective
Protection' (August 2010) B, tel; 14,



1.7

Four research methods have been identified that may be applied to address any legal

problem, and which may overlap. " All historical account explains the development of
the law through the law's causal history, thereby informing understanding of

I '' A ' t' t ures the law a amst defined values ''contemporary laws. A prescriptive account measures the law against defined values,

All interpretative account, often related to each of the above methods, emphasises the

significance or meaning of certain features of the law and any interconnectedness of

those foamres. " A descriptive account merely describes the content of the law, but

provides information which may then be applied by other methods. Each of the above

methods may assist in the datennination of whether the State legislature affords

sufficient respect to real property rights. This thesis applies a combination of methods: a

detailed historical and descriptive account is undertaken across chapters 4 to 6, with the

historical method also going some way to addressing the deficiencies asserted in

relation to existing literature. A prescriptive account is applied by also measuring the

State's regard towards property rights througli the availability of just ternis where a

landholder's property rights are affected by adverse legislative regulation, control,

expropriation or executive action. This method is particularly relevant to chapter 8.

Method

1.8

This thesis consists of seven further chapters. Chapter 2 provides a discussion of key

tenns and concepts necessary to understand the writer's subsequent consideration of the

State's treatment of property rights. Key ternis and concepts include the bundle of rights

theory, the doctrine of tenure, the nature of the fee simple estate, the place of property

rights in the Australian psyche, and the relationship between State powers of resumption

and parliamentary sovereignty. The meaning of concepts such as 'just terms' and
'battennent' are considered,

Thesis structure

Chapter 3 reviews literature concerning the State regulation, control and expropriation

of real property rights. Key sources of this literature are identified and then classified

according to whether property rights are considered from private interest or public
This literature review enables the identification of commonInterest perspectives

SA Smith, ConfineiTheorv (Oxford University Press, 2013) 3.1wish to thank my colleague Mr Marlin
Allcock, Lecture, Edith Cowan University, for bringing this article to my attention

Ibid

Ibid, 3,4
79 Ibid
80 Ibid
'' Ibid

.
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themes and key areas, as well as highlighting the importance of compensation extending

beyond the State's taking of land to injurious affection, Conclusions made by the

literature are discussed, and shortcomings identified. Ultimately, a lack of consensus is

revealed both on the State's regard towards property rights and what additional

measures should be implemented, if any, for the protection of property rights.

Each of chapters 4-6 is dedicated to a consideration of the State's treatment of property

rights within a distinct time period. The enquiry is focussed on the six key areas

identified from the literature review. Chapter 6 extends this examination to legislative

provision regarding criminal property confiscation

.

Chapter 7 identifies findings and implications from the study of the three periods

identified above. Five coriumon themes characterizing the State's treatment of property

rights across the three periods are identified and considered.

Chapter 8 considers non-entrenched, entrenched and partially Gritrenched refonn models

for the greater protection of private property rights, Non-entrenched refbnn is

considered in the fomi of legislation amendment acts, taking legislation, the dialogue

model of human rights legislation, scrutiny committees, and a property rights charter.

Entrenched refbnn models are considered in the form of a State constitutional guarantee

of just tenns, and alternatively by the extension of existing Commonwealth

constitutional provision. Partially Gritrenched refonn in the fomi of a charter is also

considered.

.



Chapter 2:

The Store's Regard for Private Property Rights

Key Terms and Concepts

2.1

Chapter 2 provides a background to the thesis problem and arguments by explaining the

meaning and application of fundamental tenns and concepts. The influence of some key

ternis and concepts shaping conflicting arguments on the State's regard for property

rights is explored. The concept of property as a bundle of rights is considered and the

probability of property rights constituting a human riglit is established, The qualified

nature of legal title to land is explored though the doctrine of tenure, the freehold

estate, and indefeasibility of title, which are fundamental to the key areas of land tenure,

mineral rights and water rights. The significance of this study is then contextualized

through an examination of the relationship between property rights, society and the

State. The vulnerability of properly rights is revealed through the State legislature's

plenary power, the doctrine of parliamentary sovereignty, and the absence of any

justiciable right to property compensation upon land resumption. The meaning of 'just

ternis' and key planning terms are considered.

Purpose of this chapter

2.2.

2.2. I

Terms and Concepts

(a) Objects and rights

'Property' 'takes its meaning from its context. ' ' There are two aspects to the term, being
objects and riglits. At coriumon law, property comprises 'legal relations, not things'.

Property coriumonly denotes the objects over which proprietary rights are exercised, but

jurisprudence applies 'property' to the rights themselves, msofar as the concept of

'property' includes a 'right' the term 'right' means 'a capacity residing in one inari of

Property and property rights

' Nokes ,, Don, "s, or Corrie"tos [1940] AC 10/4,1051 (Lord Parker).
' Wily , SI Gco"ge For!,, errl, ip B@"king Lid (1999) 84 FCR 423,431 (Finkelstein I), applying W
Hohfeld, 'Some Fundamental Legal Concepts as Applied in Judicial Reasoning' (1913) 23 Yale Law
Imjinu1 16 at 21-22, cited in B Edgewoith et al, Suchille & Ne@ve. AIM, ,ono17 Proper. I. v L"w
(LexjsNexis, 9th ed* 2013) [1.9]; see also yam"er y Eat0, I (1999) 201 CLR 351,365^6 (Gleeson CJ,
Gnudron, Kithy and Hayne 11), cited in B Edgeworth et al.

M, Congh<v, , Coin, ,, jusio, ,e, . of Stomp Dimes (1945) 46 NSWSR 192,201 (Jordan CJ); see also Pornic
Film Laboratories Ply Lid ., Fede, "I COMm!'33io, ,e, of rerun0, , (1970) 121 CLR 154,168 (Windeyer I);
Minister of SIoi, /b, .Ihe ^may " D@late1(1944) 68 CLR 261,276 (Latham CJ).

.

.



controlling, with the assent and assistance of the State, the actions of others'.." Whether

a right is a property right often depends upon whether what is claimed '.. . falls within a

recognized category to which legal or equitable protection attaches. ..', The definition

of a proprietary interest in land is dependent on the protection afforded by the toriious

actions of trespass and nuisance. ' 'Property' also describes '... a range of legal and
equitable estates and interests, corporeal and incorporeal. ' The legislature may also

fashion the concept of property to a statutory purpose. ' Rights created by statute may
not be accorded the same respect as other property rights, particularly when resumed.

o

Within the debate as to the State's regard of property rights, in particular whether

compensation should be afforded to a landowner affected by State controls, 'property

rights' is often used in a broader sense than the rights strictly constituting 'property

rights'. ' The term may include mere privileges associated with land ownership but
which do not constitute a property right, such as a landholder's ability to clear native

vegetation without State approval. ' ' The law has traditionally protected such privileges

by merely preventing others from interfering with a landholder's land use. State

restrictions upon landholders clearing native vegetation do not strictly constitute a

taking of property rights, rather a confiscation of a privilege. However, economists and

the broader public debate include such privileges within 'properly rights'. '' This thesis
generally applies the term 'property' to refer to proprietary rights, but also more broadly

to include privileges attaching to land, since a landowner's potential land use as a whole

must be considered when considering the impact of State practices upon a landowner,

. ' Baley , Uniting Ch",, h in ^,, strata Property Trust (91d) t1984j I Qd R 42.58 (MCPherson I) citing
Jotvii, Is Dictionary of English LmP, 2"' ed.
' Victoria Pork Racing and Recreational Grounds Company Lid v Taylor (1937) 58 CLR 479,509(Dixon
J)
' A I Bradbrook, SV MacCallum and AP Moore, Australian Real Property L"Iv, Cures and Mulerinls
(Law Book Co, 4th ed, 2011),[1.25].
' fun"er v Baton (1999) 201 CLR 351 t851 (Gummow I).
' See Heyp/es , Commissione" of Taxation (1990) 22 FCR I* 25 (Gummow J). Where the legislature has
sought to invoke the concept of properly, the term 'takes its meaning from its context, and from its
collocation in the document or Act of Parliament in which it is found and from the mischief with which

that Act or document is intended to deal': Nokes v Doric@s, er Collieries [1940] AC 10/4,1051 (Lord
Father). See also P, dyed Bh, e Sky Inc v ^"siren"" Blonde@sri, ,g ,I"tho, fly (1998) 194 CLR 355,368
(Brennan CJ); 381(MCHugh, Gummow, Kirby, Hayne11).
' See e. g. ICM ^giant, ,re Ply Lid v Commonwealth (2009) 240 CLR 140 on the replacing of bore
licences with a new system of licences, This thesis is much less concerned with rights created by statute
since those rights owe their existence to terms defined by the legislature.

A Macintosh and R Denniss, 'Properly Rights and the Environment: Should farmers have a right to
compensation?' (Discussion Paper 97, The Australia Institute, November 2004) 5

Ibid, 6. This does riot constitute a properly right because it is merely a physical power enjoyed without
aid of the law: 3

'' See e. g. Regulation 4, Soil and Lulld Consen, "!ion Reg!, funoris 1992 (WA)
'' A Macintosh and R Denniss, above n 10,4.6



Accordingly, the circumstances in which it may be considered that a landowner should

be compensated when negatively impacted by State processes are potentially wider than

might otherwise be considered.

The bundle of rights theory remains the dominant legal construct of property. It is

applied by industry groups" and by Parliament, '' Under the general law, property is
'[u]sually, .. treated as a "bundle of riglits"'." The bundle of rights theory 'generally
implies the right to use or enjoy, the right to exclude others, and the right to alienate'. ''
This construction is not confined to Australian law; in Canada, for example, an inherent

quality of property is that it may generally be 'transferred, bought, sold, exchanged,

gifted* intended or hypothecated. ' ''

Property as a qualified bundle of rights.

When considering the State's regard towards real property riglits, it is important to

identify the nature of the relevant interest in land and affected property right. The right

of possession is the most significant property right, Possession carries with it a

corresponding vigilt to exclude others"' However, possessory rights are subject always
to a superior right. " The State's power to take away property rights considered in
chapters 46 can be characterized as a stick in the bundle of rights retained by the

'' See e. g. the submissions by the PastoralisIs and Graniers Association to the Standing Committee on
Public Administration and Finance* Report of the Standing Committee on Public lidmi"mintion and
Amor^ce in Relation to Ihe Impact orSiare Government fictions and Processes o11 the Use rind Engioyme, ,t
of Freehold and Leasehold Land in Western dusty@fig, Report 7, (Parliament of Western Australia, May
2004) [2,110]; see also its use by economists: C Velianovski, Economic Principles of Law (Cambridge
Uni Press* 2007) 62-63.
'' See Western Australia, Pornome"!ary Debates, Legislative Assembly, 25 August 2004,5627b-5641a
(Minister for Planning and Infrastructure, Ms A1 MacTieman, to Mr JPD Edwards* member for
Greenough).
'' ronine, - v Enjo" (1999) 201 CLR 351,365 (Gleeson CJ, Gaudron, Kirby and Hayne11).
' Millir, ;ONm v Nab@ICO Pty Lid (1971) 17 FLR 141,268 (Blackburn I). Cf. contr" Maho , greatsl""d
us0 2) (1992) 175 CLR I. On the bundle of rights theory, see IE Penner, 'The "Bundle of Rights** Picture
of Property' (1996) 43 UCL4 L Rev 711,742. Note, however, that one or more of the normal
characteristics associated with properly being absent will not generally prevent that right from being
treated as property: Nano"@! Tr"SIees Erecti!ors & rige"cy Co of Alls!Foldsi@ Lid v Federal
Commissioner @174x@Ii0" (1954) 91 CLR 540,583 (KiltoI).
"Store. v Bi, hqff',, Storey Bishqf(1993) 108 DLR (4th) 452,457 (Gagne I) (Sask UFC).

See e. g. M, ",, for of Stole/by Ihe, I'm^ " Dohie1(1944) 68 CLR 261,285 (Rich I); Gaino"d "^11<v
(1940) 40 LR (NSW) 174,180 (Jordan CJ, Dayidson and Halse Rogers JJ). Possession may provide
evidence of property, ownership and title: see yin, "," " Boron (1999) 201 CLR 351, t251 (Gleeson CJ,
Gaudron, KITby and Hayne11); Mobo v Queensland 0.02) (1992) 175 CLR I, 209 (Toohey I); Minister.
@1stale/b, lit ^,. my v Dohie/ (1944) 68 CLR 261,285 (Rich I).

Seee, g. Math, g"ee, Island(N0 2) (1992) 175 CLR I, 209 (TooheyI).
Ibid, 163 (Dawson I); 206 (Toohey I).

.
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State. " As the doctrine of tenure will demonstrate, the State will be seen to have distinct

advantage over landowners when it comes to asserting superior rights

The bundle of rights theory is not without criticism, The theory views land and land

ownership in the abstract, removed from its social and environmental context. " It has

limitations when applied to sui generis rights such as native title. " Most significantly,
the bundle of rights theory may in practice transcend the traditional legal and equitable

division of property rights, '' A broad construction of the bundle of rights theory is
applied in this thesis; privileges are included within the bundle, but while always

acknowledging that notions of property are not absolute or immutable.

. The significance of the State's treatment of property rights is heightened if property

rights also constitute human rights. Therefore, a consideration of human rights at the

outset of this thesis is critical. Traditional arguments generally reject property rights as a

human right, while contemporary views favour the recognition of certain property rights

as human rights

Property rights as human rights

.

Human rights are inalienable personal rights which restrain the exercise of a sovereign

power in order to preserve a respect for human dignity and to ensure equality amongst

Human rights

JE Cribbet, 'Concepts in Transition: The search for a New Definition of Property' (1986) Un/triois
Law Rev I, 26, cited in K Gray, 'Property in Common Law Systems', in GE van Maanen and AJ van der
Wall, Prope, 0, Law on the 71i, 63hold of the 21" Ce"jury (Makiu, 1986), 268. It is also possible to
construe regulatory controls upon a landowner as part of the qualified rights of a landowner: see T
Bonyhady, 'Property Rights' in T Bonyhady (ed), ENviro"", e"!@I Projection and Legal Change (The
Federation Press, 1992) 44, citing AM Honore, 'Ownership' in AC Guest, 0. :^/ord Essays in
I",'isprudence (Oxford University Press, 1961) 123. However, ownership is concerned with rights of
possession and enjoyment: see Y@""er v Baton (1999) 201 CLR 351, t251 (Gleeson CJ, Gaudron, Kirby
and Hayne IJ).
'' S Hepburn, 11,131r"Jian Property Law Cases, Moler, @Is andA"at^, s ( Lexisnexis, 2" ed, 2011) 11.21.
'' WeSIer" fillsi"dim v \a, ,d (2000) 99 FCR 316,515 (North I dissenting); see also K Bamett, 'Western
Australia v Ward; One Step Forward and Two Steps Back: Native Title and the Bundle of Rights
Analysis' [2000] MULR 17; see also yo, ,ne" , Eat0" (1999) 201 CLR 351,365 (Gleeson CJ* Gaudron*
Kirby and Hayne 11) on the limitations of the theory as 'an analytical tool or accurate description' of

!ro, ,rt"~' See e. g. Uni, ing Chi, rch 171 flusirn!in Property Tr!, st (IVSW) v jinmer (N0 14. $) Ptv Lad (1991) 24
NSWLR 510,511 (MengherIA). In that case, the New South Wales Court of Appeal found that although
transi^rable floor space did riot constitute a legal or equitable estate or interest in land, it was nevertheless
still 'PI. opi, fordn, ' in character, because it was transf^roble, transmissible and of a large commercial value
in the same way as goodwill, patents or company shares. Note the decision was reversed on appeal by the
High Court but on grounds unrelated to the character of the space 'rights'; Inin, e, . (IV0 145) P4v Lid v
UrnT^,, g Church trill, ,$11.01i@ Prope, 'tv T, twipV'SII? (1993) 82 CLR 26; For a discussion of other similar
decisions, see Nat, @I Milit@, y and Air Fo, ,ce C/,, b of Soulh mistralin v Commissioner. of Taxation (1994)
51FCR154,181(FrenchJ).



human beings. " Human rights exist independently of a particular society, legal regime,
or special relationship with another person, and the duties created by human rights fall

primarily on the State,

Their origin is uncertain. " Contemporary international law instruments give human
rights their international and domestic status and currency. The sources of human

rights in Australia are limited express" and implied" Commonwealth constitutional
provisions, limited statutory provisions, " and very limited coriumon law rigtits. ' Courts

I ' t t' I law in the construction of domestic stainto rovjsjons ''may apply international law in the construction of domestic statutory provisions,

which may affect the interpretation of a landholder's bundle of rights.

Property rights have not traditionally been treated as human rights since property rights

are not universal and transparent. " Civil rights and property rights are seen as
disparate, " probably because of Montesquieu's view that liberty is acquired through

Property rights not traditionally human rights

'' Gerh"rdy v Brown (1985) 159 CLR 70,125 (Brennan I). However, defining the content of human
rights is impossible: Ibid, 126 (Brennan I). Even the meaning of 'human rights* is imprecise: See AE-S
Tay, Human Rights for Allsir"!in, A survey of liter@I"re and developments, Qind a select ond annota, ed
bibliography of rece"i JITero!Mre in ^"stynlio @"d abro"of, (ACPS, Canberra, Human Rights Commission
Monograph Series N0 I, 1986) Ch 13, especially 83,

See TRG van Banning, 'The Human Right to Properly' (2002) School of Human Rights Research,
Interse"lid, V01 14,168-176.
'* MJ Ferry, The Idec of Human Rights (1998) 11^I* referred to in M Milgate, 'Human Rights and
Natural Law: From Bractonto Blackstone' (2006) 10 Leg@IHisto, y, 53.
" See the Uni, ers"IDecl","Ito" of Human R, ^his. GA Res 217A (111), UN GAOR, 3" sess, 183" plan
intg, UN Doc N810, (10 December 1948);International Covenant on Civilo"dPoli!teat R, ^his, opened
for signature 16 December 1966,999 UNTS 171 (entered into force 23 March 1976);inte, "", ional
Covenant on Economic. Sodal@"d Cwm, rat Righis. opened for signature 16 December 1966,993 UNTS
3 (entered into force 3 November 1976).

See A Tan, 'Criminal Property Confiscation Act 2000(WA): Taking The Concept That "Crime Does
Not Pay" Too Far?', (law honours thesis, University of Western Australia, 2001) 28.
' Eg s 51(xxix) (external affairs), s 52(ii), s 51(xxvi) (race power), s 1/6 (freedom of religion),

Commonwealth of Australia Constitution Her 1901. See generally, N O'Neill, 'Constitutional Human
Rights in Australia' (1987) 17 FL Rev 84.

See e. g. Rodch v Electo, .ql Commissioner (2007) 233 CLR 162 (right to vote),
See e. g. Meld Ditchmi"@tio" lid 1975 (Cth), Sex Discrimi"@!ion ACr 1984 (Cth), Disability

Discri"Jin@jin, , AC! 1992 (Cth).
" see e. g. Did rich , grew, (1992) 177 CLR 292
" Min, ^red^minig, @to" undEth"to A1"in ,, 700h (1995) 183 CLR 273,288 (Maso" CJ and D. an. I),
36 see Nom, , ,, MBFl",, corner, Is Ply Lid [2009] VsC 244,
'' i Harris, 'Is Property a Human Right?' in Janet MCLean (ed), Property und Ihe Constitution (Han
Publishing, 1999) 78; cf coltrr@ 1<, A. Epsiein, Tokings. Priv"Ie Prope, .tu undihe Power of Einine"IDomai, ,
(Harvard University Press, 1985).
'' See e. g. BJ Edgeworth, CJ Rossiler* MA SIone and PA O*Conner, Socki, 11/@ & Neat, e Arrant, I^^,,
Property Low (Butterworths, 8" ed, 2008) [1.61] '... the emergence of modern societies is reflected in
legal classifications by the separation of political rights on the one hand and property rights on the
other. .. On many occasions civil and political rights will be in conflict with property rights. ' The authors
cite Davis ,, Commonwealth (1988) 166 CLR 79.
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public law and property is acquired through civil law. " Property rights as the antithesis
of human rights may appear umemarkable. Property rights include the right to exclude

others from the enjoyment of the object of those rights, and at common law, property

rights could be exercised maliciously and to the delriment of the public good, "

Additional arguments against the recognition of property rights as human rights include

that property rights peruetuate inequality, that the acquisition of property rights may be

of questionable legitimacy, that it is futile, especially if applied to all objects of

property, and that it may promote litigation disproportionate to the objects the subject of

the litigation, A guarantee of property rights may also not be a human right. '

. Property rights are arguably not incompatible with human rights. History reveals the

unsatisfactory foundation of arguments which reject property rights as a human right,

The origin of private property lies in the collective rights of particular groups' rights. "
Property rights and civil rights share common historical roots, " For Blackstone,
property rights were the third absolute right created by the immutable laws of nature and

the vanguard to tyranny; the divine property right was the right of all men to share the

earth as common property. " For natural law theorists, a division between property

Property rights are human rights

.

' MR Cohen, 'Property and Sorereignty' (1927) 13 Come!ILg 8In A Bradbrook at al, abo, e n 6, t1,851;
but cf con!in that public and private law are not entirely separate: K Gray and S Gray, 'Private Property
and Public Propriety' in I MCLean (ed), Property ondihe Cousin"!ion (Hart Publishing, 1999), 11. The
influence of Locke's view that the Tight of property ultimately depends upon labour alone has also
influenced a narrow construction of property rights: See E"q, doped10 @1the SOCi@Iseie"ces, (MacmilIan,
New York, 1933), V01.9,594, that 'tLocke'SI celebrated doctrine that the right of properly ultimately
depends upon labour alone. .. is still operative in determining the course of judicial review of the
regulation of business in the United States'; see also CB Macpherson, 'Problems of Human Rights in the
late Twentieth Century' (1985) and 'Human Rights as Property Rights' (1985) in B Gaze and M lones,
Law, Liberty grid, 4"sire!^^" Democr@cy (The Law Book Co Ltd, 1990) 478480.
'' See e. g. M"yor, Aidem, e" and B", gesses offhe Borough @18rody"ord v Pickles [1895] AC 587 and M
Taggar!, The SIo, y ofEdw@rd Pickles grid Ihe Bindord Water SIIpp!y (Oxford University Press, 2002)
'' van Banning, above n 27, 176 I 80.
'' s Evans, 'Should Australian Bills of Rights Protect Property Rights?' (2006) 31 AllU19,21.
'' see DJ Gifford, 'The origin of property rights' (2007) 14 AIRdmi, I L 196.
'' See WH Riker, 'Civil Rights and Property Rights' in EF Paul & H Dickman (ed), Liberty, Property.
andihe Film, ,e of Constitution@IDe\, dopine, ,I (State University of New York Press, 1990) 49^I.
'' RF Bums, 'Blackstone's Theory of the Absolute Rights of Properly' (1985) 54 U Cm. L. Rev. 67. See
G Palmer. 'Westco Lagan v A-G' (2001) New Ze@I'md L@wlowr, 141 163. Palmer quotes Blackstone's
Co, "Munich, ., on Ihe haw of England, V01 I (1765), 139 where Blackstone observes, '... the public good
is in nothing more essentially interested, than in the protection of every individual's private rights, as
modelled by the municipal law. ' However, Blackstone's views may have carried more weighi in the
United States than in England. Furthermore, the view that there is a human property right derived from
historical-entitlement theories of justice has been challenged: see Harris, above n 37,79-84



rights and what we now understand as human rights would have been unimaginable. A

post-modem construction of the institution of private property also suggests that a

conflict between private property rights and civil rights is not inevitable, and that

'property' can acconmiodate civil rights.

Property rights are conducive to the enjoyment of political rights and the protection of

other human rights. " Property rights may be essential to the protection of a person's
autonomy, particularly against the power of the State. Property rights may also be the

guardian of all other rights, because property rights empower individuals to be

independent and capable of self-gove, lullent, since property rights diffuse the

concentration of political power, and because property rights stimulate productive

relationships. " A human rights foundation for property rights does not mean every
person will have property, and a moral foundation to property equally supports

measured limitations to property rights. "

International law and domestic law may also support the recognition of property rights

as a human right. The Univers@I Deci@ration of Human Rights 1948, " which identifies
'fundamental human rights*"' includes certain property rights. " Further provisions are
made under the International Covenant on Civil and Porn, ^o1 Rights and the

'' see PB Kurland and R Lerner, The Founder's Consul"nori, Vol, I Major Theme (The University of
Chicago Press, Chicago and London, 2000) Ch 16,577. On the foundation of natural law theory as abasis
for human rights, see Milgate, above n 28,53.
'' See B Edgeworth* 'Post-properly? A post-modern conception of private property' (1988) 11 NSWU,
87; see also Macpherson, above n 39.
'' van Banning, above n 27,181-183.
49thjd.
'' see CM Rose, 'Property as "The Guardian of Every Other Right"' in van Maanen and van der Wait,
Property inw on Ihe Th, erholdqfihe 21" Century (Maklu, 1986), 487491.
'' AR Coban, Proiedio" of Property Righis wi!hi, , Ihe Europe@" Co"venno, , on Human Righrs (Ashgate,
2004) 77; see also R French. 'Property, Planning and Human Rights' (Speech delivered at the Planning
Institute of Australia National Congress, 25 March 2013) 2 on proportionality,
'' GA Res 217A (111), UN GAOR, 3" sess, 183" PIen intg, UN Doc A1810, (10 December 1948); note the
Declaration is not a treaty, and a treaty will not have the force of law 'unless given that effect by statute':
Kio@ v WeSI (1985) 159 CLR 550,570 (Gibbs CJ). However, Art 17 may provide a foundation for the
protection of properly rights by the enactment of legislation, under the Commonwealth external affairs
power, but this is untested: see Castan Centre for Human Rights Law, Submission to the N@liona/ Human
Rights Consuliotio, , Monash University, Melbourne) t6,191. However, the submission did not support

roperiy rights for inclusion as a human right.
' Preamble, UDHR, UN doc N810.

'' Art 17 (1) recognises 'the right to own properly', and Art 17 (2) provides that 'no one shall be
arbitrarily deprived of his property. ' Art 12 prohibits the 'arbitrary interference wiih [the] home' and

rovides a universal right 'to the protection of the law against such interference or attacks. '
' Art 7(I) of the Internal10, Iai Covenant on Civil and Political Rights provides that 'no-one should be

subject to ... cruel, inhuman or degrading treatment or punishment; Art 17(I) prohibits the 'arbitrary or
unlawful interference with [the] home. ' The Covenant further defines the legal obligations of the State
towards its people in Art 2. Note, however, that the rights in this Covenant do not form part of Australian
law until specific legislation is enacted which implements the Covenant: Did, .ich v green (1992) 177
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International Covenant on Econom, 'c, Social and CMlt"rnl Ri:g. /,!s. ". These international
human rights instruments have resulted in the protection of a person's home from

unlawful or arbitrary interference to be recognized as a fundamental human right, "

As regards domestic laws, s 13 of the CIMr!er of Human Rights and Responsibilities ^or

2006 (Vic) mirrors Art 17(I) of the Convention, and s 20 of the Charter provides that 'A

person must not be deprived of his or her property other than in accordance with law. '

The provisions of this Charter may represent contemporary Australian values. "

Although Australia remains one of the few coriumon law countries to have resisted any

constitutionalIy entrenched Bill of Rights '' state and national recoinmendations have

endorsed the recognition of private property as a human right. Given the increasing

recognition afforded to property rights under international and domestic laws, and the

findings of state and national reports, the recognition of at least certain property rights,

in particular the right not to be arbitrarily deprived of property, as human rights is the

preferred view.

.

(d) The importance of the recognition of a right as a property right

Property rights are superior to personal rights in terms of the protection and remedies

available. Property rights are generally enforceable against third parties, statutes are

construed with a presumption against their abrogation, " and their compulsory
acquisition by the Coriumonwealth may bring into question the constitutional validity of

that acquisition. " It is often advantageous that a holder of rights has rights which are

. CLR 292; but cf contra Nom" ,, MBFl, ,, esime, ,Is Ply Lid [2009] VsC 244, t1501 (Vickery I). Australia
ratified this Covenant with effect from 13 November 1980.

This Covenant recognized the right to adequate housing, and was ratified by Australia on 23 March
1976

' Nom" , MBFl",, gym, ants Ftp Lid 120091 VsC 244, t1681* t1791. For an analysis of this decision, see G
Taylor and M Ziemer, 'Justice vs Certainty: International law and the mortgagee's power of sale' (2010)
184PU245,254-256. Nom" was reversed on appeal: see [2011] VsCA 1/4. For an analysis of the

^!>peal decision, see G Taylor, 'International law and mortgagee sales-Continued' (2011) 20 APU 58.' Nom" ,MBFl, nest",,,, i^ Ply Lid [2009] VsC 244, t1781 (Vickery I).
Note this arguably places Australia in breach of its obligations under the ICCPR. See N O'Neil, S Rice

and R Douglas, Relye@1170"I I'll"slice. HMM@It Righis L@w in Alls, roll@ (The Federation Press, 2 ed,
2004) 27
'' See Consultation Committee for a Proposed Human Rights Act, A WA Hi, ,"@" Rights lid Rel?on offhe
Co, ISM/!"!io, , Commitieejb, . a Proposed Htimo" Righis Act (November 2007) t4.3,31; National Human
Rights Consultation Committee, Nano, ,@I HMM@n R!^his Consuli@Iio, , Report (September 2009),
Recommendation 25,

'' See P Millett 'Proprietary Restitution' in S Degeling and I Edelman (eds) Eq!, fly in Con, meFoul Low
(LBC, 2005), 318 on the advantages of claiming a proprietary remedy
' Minime, of Stolefo, the Arm. my Dabie/ (1944) 68 CLR 261* 285 (Rich I).

'' Mond, ,, till Errre, prises P{v Lid v WeSIen, ,,, SI, 'offun Pion"ing Commission (2010) 240 CLR 429, t321
'' see s 51(xxxi) Consiiii, lion (Cth), and chapter 3 of this thesis.



legally recognized as property rights. Any interference with property rights may dilute

or remove that advantage.

2.2.2 The doctrine of tenure

There is no allodial title to land in Australia. " Therefore, no landowner enjoys absolute

land ownership. A person can own an estate in land* but not the land. The English

doctrine of tenure underpinned the land laws of Australia and 'applies to every crown

grant of an interest in land'." Under this doctrine, the Crown's radical title over all land
gave the Crown ',,.. power to prescribe what parcels of land and what interests in those

parcels should be enjoyed by others. "' The doctrine has 'allowed for the peculiarly
modem concept of ownership of all land by the state*, ' and has facilitated State control
over the allocation of land and its regulation. " All rights of enjoyment of the holder of
an estate in land derive from this doctrine, 72

A fee simple estate is the greatest interest that an owner may hold in land. The fee

simple estate is most commonly associated with land ownership. The fee simple estate

The fee simple estate

'' wjk peoples , Slate @19"ee"^!""d (1996) 187 CLR I, 47 (Brennan I)
'' Commonwe@Ith v New Soulh Wales (1923) 33 CLR I, 42 (Isaacslit WA V Word (2000) 99 FCR 316,
522-523 (North J).
'' Mobo , g"cousin"d (N0 2) (1992) 175 CLR I, 45 (Brennan I). For an excellent discussion of the
concept oftenure and estate, see Gray, 'Property in Common Law Systems', above n 22,235-284. Note*
however, that the doctrine of tenure no longer supports the vesting of beneficial ownership of urialienated
crown land in the Crown: see AP Moore, S Grattan and L Griggs, Bi. @dbrook, MacC"/I"in and Moore 's
^"strata" RealProper!y (LBC, 6th ed* 2016) t2,351, citing InkPcoples v Queens!@"d (1996) 187 CLR I,
127129 (Toohey J), 233235 (KirbyI), and 177179 (GummowI). Note the historical evolution of the
doctrine of tenure: W, I V Word (2000) 99 FCR 316,522-523; S Dorsetr and L Godden, 'Tenure and
Statute: Re-conceiving the basis of land holding in Australia' (1999) 5 Austinli@" low^101 of Legal
History 29.32.

M@60 " Q"ee",!""d 0402) (1992) 175 CLR I, at 48 per BrennanI, but excluding sui genetis rights.
Ibid Note, however, that the doctrine of tenure 00 longer supports the vesting of beneficial ownership

of urialicnated Crown land in the Crown: See Bradbrook at al, above n 6,42, citing Wik Peoples v
g"eonsl""d (1996) 187 CLR I, 127 129 (Toohey I), 233235 (Kirby I), and 177-179 (Gummow I)

L Godden. 'Wik: Feudalism, Capitalism and the State, A Revision of Land Lawin Australia?' (1997) 5
APU 162,165 citing \ik Peoples v Queensland (1996) 141 ALR 129,234 (Gummow J).
'' Ibid. 167. Note, however, that the existence of tenure rather than allodial title as the foundation for land
title in Australia should not be overstated in any consideration of the state regard for the properly rights of
landholders. Where allodial title exists in other jurisdictions, it is also subject to limitations, does riot alter
the nature of property rights and would not deny the State the right 10 compulsorily acquire property: see
S Hepburn, 'Disinterested Truth: Legitimation of the Doctrine of Tenure Post Mah0' (2005) 29 MULR I,
32;, Deveux and S Dorsett, 'Towards a Reconsideration of the Doctrine of Estates and Tenure' (1996) 4
^PU30,36,
' \!k Peoples v Qld (1996) 187 CLR I, 91 (Brennan CJ), For a consideration of the evolution of the

doctrine of tenure, see \, v W@,. d (2000) 99 FCR 316* 521 0.0rth J).
M@to ., Q, ,cousin, Id (N0 2) (1992) 175 CLR I, 80 (Deane and Gaudron 11).
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is recognized as always having conferred the right to commit any act of ownership, "
Coriumon law rights of ownership conferred by the fee simple estate 'primarily

carries with it everything both above and below the surface ...'." The estate effectiveIy

amounts to absolute dominion. " So extensive are the bundle of rights associated with

the fee simple estate that the estate has been popularly but probably erroneously equated

to absolute ownership, " A populist and enduring social myth equating fee simple
ownership with absolute dominion remains. '' This myth also provides a popular basis
for resisting the State's regulation of property rights. "

.
The construct of the fee simple estate as one of absolute dominion goes too far, both

legally and in a practical sense. This is firstly evident in the qualified rights attaching to

the fee simple estate. " The freehold ownership of all minerals" was qualified. " Water,
light and air were also not regarded as amenable to private ownership, but are rather

best vested in the State, " although the common law recognized riparian rights in certain

The qualified nature of the fee simple estate, and in deftasibility of

title

.

' F<1'0 , Northern Territory of, lustre"@ (1998) 195 CLR 96,126 (Gleeson CJ, Gaudron, MCHugh,
Cuminow, Hayne, Callinan 11).
' Re Lehrer and Ihe RealProper0,11ct (1960) 61 SR 04SW) 365,369 (Iacobs I); see also W Blackstone,

Comment@pies on the Laws ofE"gl@"d, V01 11, Ch 2,18, cited in P Butt, L@, Id Low (LBC, 7th ed, 2010),
t2061; B", y, Pay^ (1585) Cr Eliz 1/8.
'' commonwealth v Non Soulh Wales (1923) 33 CLR I, 42 qs aacs I).

See e. g. Null@gine Investments Pty Lid v Western ,lustru/inn Cliib Inc (1993) 177 CLR 635,656
(Deane, Dawson and Gaudron 11); see also \ik Peoples v 91d (1996) 187 CLR I, 176 (Gummow I)* and
250 (Kirby I); see also the argument that 'ownership involves only rights, while restrictions on land use
are better classified as part of social regulation, and hence an invasion of land ownership' in T Bonyhady*
above n 22,44, citing J Waldron, 'What is Private Property' (1985) 50. ^fordJo, ,,.""/ of Legal SIMdi@s
313,320-321.
'' P Martin and M Verbeek, 'Property rights and property responsibility' in Property Rights and
Responsiblyines CMrre"! AUSir@It@" Think!hag (Land & Water Australia, 2002) I-2. Standing Committee
on Public Administration and Finance, above n 14, [2103].
'' See e. g. S Johnston, 'Properly Rights in Australia' (26 January 2005) at http: WWWjohnston-
independent, coin/property_rights. html; see also rite CdSrle (Directed by Rob Sitch, Working Dog
Productions, 1997). The film followed the story of the Kerrigan family, their plight to prevent the
compulsory resumption of their family home by a nearby airport, and their eventual successful appeal to
the High Court.
'' See e. g. Belt"usI Co, pop, @lion v O. D. Ca, ^ Lid [1960] AC 490,518 (Viscount Simonds) who observed,
'... from the earliest times the owner of property, and in particular of land, has been restricted in his free
enjoyment of it not only by the common law maxim siC utere tuo alienum nori Iaedas, but by positive
enactments limiting his user or even imposing burdens upon him. '
'' See Coin, "on wealth v Non South \@Ies (1923) 33 CLR I, 23 (Kriox CJ and Starke I), cited in M Hunt,
Milling kiwi" Wester, ,111, SI, ,atio (Federation Press, 4" ed, 2009), t1.9.11, fn 143.
'' See Cadin Holdings Ply Lid " Slate QINew Smith W@Ies (2010) 269 ALR 204; s 9 Mini, Ig, c! 1978
(WA); see also Wade, , NSWR!Mie Milling Co Ply Lid (1969) 121 CLR 177,185 (Windeye, J).
'' ICM rigrict, /!,, re Ply Lid v Commonwealth (2009) 240 CLR 140,173 (French CJ, Gummow and
Crennan 11).



landowners. " Secondly, the rights attaching to the estate in fee simple are liable to

statutory abrogation, qualification or variation. Even Blackstone*s archaic

construction" of the exclusive dominion of the owner" accepted that the legislature

could 'oblige the owner to alienate his possessions for a reasonable price. ' Since

'property' is not absolute, so 'regulatory machinery is not antithetical to the concept of

property. .."' Therefore, any literattire which seeks to elevate the status of the fee
simple estate absolutely must be viewed with caution.

The qualified rights attaching to the fee simple estate may also apply to Torrens title,

which defines the character of Australian real property law. " The ToITens system '. . . is
not a system of registration of title but a system of title by registration'. At the core of

this distinctly Australian land title registration system is the concept of indefeasibility of

title. " hidefi=asibility of title '... refers to a title which cannot, in general, be def;sated or

armulled. *" However, indefeasibility 'does not mean, and has never meant absolute

indefeasibility'." A registered proprietor's title may be qualified or overridden by

'' Usufructuary rights were recognized in the freehold owner of banks adjoining surface water in certain
natural watercourses and lakes: K"egovic v Shire ofSw@"-Gull^ord (1968) 118 CLR 468,475 (Barwick
CJ). Note the water course must have a defined bed and exhibit 'features of continuity, permanence and
unity': See Rapqy'" yenos [1975] WAR 27* 31; see also the former s 8(2) Rights in Water andlrriga!ion
ACr 1914 (WA).
'' G, ,inane v Norther" Territory (2007) 153 FCR 349, [83], cited in Edgeworth et al, above n 38, [3.12];
see also Fqio ,, Northern Territory of, lustrelt@ (1998) 195 CLR 96, t431 (Gleeson CJ, Gaudron, MCHugh,
Gummow, Hayne and Callinan 11); see also Mogo Loc@1460rigi"a! Land COM1, a^ v Eurobodnl/@ Shire
Council(2001) 54 NSWLR 15,23 (GilesIA).
'' See Wily (1998) 84 FCR 423,431 (Finkelstein I). Finkelstein relies on W Hohfeld's construction of
^roperiy. . ,' Blackstone, above n 45, I-2. Note the populist construction of Blackstone*s writings is probably an
erroneous construction anyway: See Bums, above n 45, who argues that Blackstone did not elevate

^roperty rights above their civil regulation.' R & R F@22010ri Ply Lid v Parr@in@,," City Cold"err; Mqc Is Ply Lid v P@r, 'omano City Council (2009)
237 CLR 603, [41]; see also e. g. Holmes' qualifications to notions of 'civilisation' discussed by FL
Michelinan, 'Property, Utility, and Fairness: Comments on the Ethical Foundations of "Just
Compensation'* Law'* (1967) 80 H@rv L Rev 1165,1166.
co Water" Mi"ing Co, porniio, I Lid, Commonwe@Ith of A"strung (1994) 50 FCR 305,335 (Ryan I), For
a detailed examination of the concept of properly and the nature of ownership, see AM Honore,
'Ownership' in AG Guest (ed), Of ordEss@ys on Jinsp, t, dance (1961), 107, cited in B Ziff, Principles of
Property tow (Carswell Thornson, 3" ed, 2000) 2.
00 See e. g. Bradbrook at al* above n 6, []. 251.
'' Byeskvqri, \@11(1971) 126 CLR 376,385 (Barwick CJ).
" Con/@, I, , Regisi, a, of Tiller (2001) 24 WAR 299, [196] (Owen I).
'' Burro" v Arais (2006) 32 WAR 366, [135] (Buss IA). Indefeasibiliiy also protects registered
proprietors from the 'unpredictable and potentially unfair operation of the doctrine of notice': T Wilson,
'Indefeasibility of Title under Torrens: Leros Ply Ltd v Terara Pty Ltd' (1992) 22 U\, LR 4/1,4/6; see
also s 134 Troll^for ofL",, d'or 1893 (WA).
'' A Mason AC KBE. 'Indefeasibility-Logic or Legend?' in D Grinlinton, 'Properly Rights and the
Environment' (1996) 4 ^PU1,3.
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statute. " The Torrens system 'is not a fundamental or organic law to which other
statutes are subordinate, . 6

Nevertheless, the exact nature of Torrens land title is uncertain. It may be that

registration creates 'a new statutory estate in land', and that 'a transferee seeking

registration of a transfer seeks State affinnance of his position'." By implication, this
would tie the fee simple estate more closely to the legislature than to the common law*s

construction of the fee simple estate. " If a fee simple estate is no more than a statutory
tenure or title giving access rights to land, and the accompanying bundle of rights are no

more than a statutory usufruct, then laws restricting a landowner*s property rights may

be merely one aspect of the legislature's decision to enact legislation for the allocation

of interests in land. ''' The case for a State disregard for property rights is then
substantially weakened..

Although the legislature's influence in shaping the fee simple estate is acknowledged, "'
the above construction of land title is not preferred. At least one member of the High

Court is supportive, regarding Torrens title as simply ' . . . a legal interest, acquired by a

statutory conveyancing procedure ... '. To treat Torrens title as a new statutory estate

.

See Barto" ,irons(2006) 32 WAR 366, [139] (Buss IA), and s 68 nunsfe" of Land^c! 1893 (WA) as
amended. On express exceptions to indefeasibility of title within the fron$1er ofL@"d, c! 1893 (WA) as
amended, see Burto" vane"s, ibid, t1351(BussIA)* citing ss 52,63.67,68,76,134* 188(ii)* 199,202,
222 and 231 of the Transji"e"of LandAci1893 (WA),
' Tr@vinto Nominees P^, Lid v Wattos (1970) 129 CLR I, 35 (Gibbs I).
'' Hemmes Hermirage Pty, Ltd v ^bd"infling" (1991) 22 NSWLR 343,344 (Kithy P) It has been

suggested that this construction of a registered estate in fee simple should be preferred: see DJ Whalan,
The Toyre"s 5:1, stern in AMs!r""a (LBC, 1982) 22. However, this is contrary to L. IC (Finance, I Pty, Lid v
Cowrie"ay (1963) 110 CLR 550,572 (KittoI).
'' Hemmes Hemi, age Po, Lid v 46d, ,r"hma" (1991) 22 NSWLR 343,345 (Kirby P), citing
C, min, "w^"Ith , Store QINe, , Sonih Water (1918) 25 CLR 325,342 (I^^.^ a"d Rich IJ).

See S Christensen, 'Adapting the Torrens System for Sustainability-Can it be Better Utilised? ' (Paper
presented at the 10th AMsir@/asian Property Teachers Co"Iere"ce. Property Qind S"stomabi"o1,
University of Western Australia, 24-26 September 2010), 15-16.
' See DE Fisher, Amira!inn Environmental L"w Norms, Principles find Rules (Lawbook Co, 2"' ed,
2010) [7.20]; see also Bonyhady, above n 22,44, that ownership involves both rights and obligations with
the consequence that 'the restrictions on land use imposed by environmental legislation are part and
parcel of being a landowner. ..', citing AM Honore, 'Ownership' in AG Guest, 0. :^ford Essays in
Jurisprudence (Oxford University Press, 1961) 123.

Some of the essential characteristics of the estaie in fee simple are, themselves, the product of
successive Imperial and state legislative enactments. The right of free alienation was the product of the
statute gum E", ployes 1290 (Imp), the Sinfule of Wills 1540 (Imp) am rined the right to devise an estate,
and the rainyes Abo/trio, , ACi 1660 (Imp) abolished archaic incidence of tenure such as fines for
alienation: See C Harpum, Megin. rv & Wade. The L"Iv of Re"I Prope, .!v (Thornson, 6'' ed, 2000) t2-
0401-[2-041] and [2-045]-12-046]. In Western Australia, there was a statutory conversion of the estate in
fee tail to an estate in fee: S 23 (1) Property Low lid 1969 (WA).

I, C (Finance) Ptv Lid v Cowrie, lay (1963) 110 CLR 550,572 (Kilto I)* cited in Whalan, above n 97,
22; see also W, k Peoples , 91d (1996) 187 CLR I, 90 (Brennan CJ) that '[I]o rega, d interests dented
from the Crown as a mere bundle of statutory rights would be to abandon the whole foundation of land
law applicable to Crown grants. '



arguably goes beyond the purpose of the Torrens system, which was merely to create

certainty by proof of title and to eliminate the doctrine of notice and consequent

in finnities of land title. ''' It would also present a curious position when considered

alongside the existence of unregistered equitable property rights which may exist in

Torrens land. ''' Finally, and most significantly, such a construction would reduce

property rights to little more than whatever the legislature detennines property rights to

be. "' The contextualisation of property rights below suggests that property rights, if not

in theory, extend beyond this construct in reality. Conflicting perspectives on land

tenure are further considered in chapter 3,

2.3

To contextualize the significance of this thesis, an appreciation of the place of private

property in Australian society is required, Without this, the signficance of the

regulation, control and expropriation of property rights by the State is uncertain,

Property rights underpin our economic and social organization, despite their state

regulation and control. ''' Property riglits 'define the nature of political and economic
systems, and their economic pertbnnance*. ''' Property rights are one of the six pillars of
western ascendancy. "' The alienability of property rights is '... one of the most

important indicia of liberal (capitalist) private property'. ' '' Property also ' serves to
define one's simultaneous relationship to others and to resources'. The conventional

Property rights contextualised

Wilson, above n 93,416. See also ER Tonens, ^ handy book on the R"a! Prope, fy, ^ct of South
^"$17c!i@.. conr@ming a succinct account of rho, measure, compiled from @", hem!ic doc"mewls with IN"
infom@lion and examples for the guidance of persons dealing, . and o130 on index to the der (Advertiser
and Chronicle Offices, 1862); D Kerr, The principles of Ihe ^"styalt@" Land Tilles (Toyre"s) Sys, em
(LBC, 1927) 165.

See e. g. Born, v Heider (1914) 19 CLR 197
The logical end to this argument may even be that property does not exist at all: see yam"er v Eato"

(1999) 201 CLR 351, t171 (Gleeson CJ, Gaudron, Kirby and Hayne11)
For a review of the case for the institution of private properly and the functions and policies of modem

property law, see eg Ziff, above n 89, Ch. I; see also M Davies, Property: Meanings. histories, Iheories
(Routledge Cavendish, 2007), Ch I.

Grinlinton, above n 94,7.
Velianovski, above n 14,
N Ferguson, Civil, ^orion: The Six Killer Apps of Western Power (Penguin Books, 2012) 12 13

Fenguson defines property rights (13) as 'the rule of law as a means of protecting private owners and
peacefully resolving disputes between them, which formed the basis for the most stable form of
representative government, ' Fenguson's focus is, however, largely limited to the Americas
'' Mj Radin, Reinie, padi"g P, op, ,fy, (Chicago, 1993) 192, cited in AR Buck, 7h" Maimig of Australian
Property Law (The Federation Press, 2006) 19.
' ' ' A Freedman and E Mensch, 'Properly' in JP Greene and JR Pole (eds), The Block, veil Encyclopaedia
@1theAmerican Rein/,, lion (Blackwe11* 1991) 620. Properly rights may also have ancient and significant
roots. For example, the invention of writing as an instrument of administration in ancient civilizations has
been attributed to properly rights. On cuneiform and classical Sumerian civilization, see EA Speiner, 'The
Beginning of Civilization in Mesopotamia, ' Suppleme, 11 to the Joun, "I of the Ariaerica, , Orient@/ Society,
(December 1939) 27, in us Starrianos, The Win. /off, 1500. . A G/, b"/ History (Prentice Hall, 1988) 49

.
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rational for the recognition accorded to private property rights has been explained by the

High Court in terns of freedom, the maximization of social wealth, and reward for
112

effort-

Freedom from the arbitrary deprivation of property is '... an essential idea which is both

basic and virtually uniform in civilised legal systems'. ' '' A failure to up hold the
invite anarchy and, .. breeds socialsanctity of private property rights would '

disorder. ' ' ' The protection of property rights is a feature of English legal history. The

Great Charter entrenched a man's freedom from being 'disseised. .. except by the lawful

judgement of his peers and by the law of the land* as part of the due process of law. "'
Magna Carta has been accepted as the foundation for protection against the arbitrary

deprivation of property, ' '' and has maintained some contemporary relevance in the
consideration of property rights. ' '' Australian society has attached importance to the

protection of property rights. ' '' interference with private property rights, therefore, is a
matter of significance which may have serious implications for society as a whole, well

beyond any landholders affected by State disregard of their property rights,

.

There may be a negative side to property rights. Property rights may be an impediment

to the implementation of public policy because of the costs associated with State land

resumption, ' '' but as this thesis suggests in chapter 8, there may be ways to alleviate

this through bettennent charges. Some political theories deplore the very existence of

private property rights, but conflicting theories may be explained by the differing

.

Zh" , T, econ, a. @11h" Store QINe, , Son!h \"Ies (2004) 218 CLR 530,576 (Gleeson CJ, Gummow,
Kirby, Callinan, and Heydon 11)

Noncres! Mi"ing (W4) Lid, Commonwealth @1th, strum (1997) 190 CLR 513* 659 (Kithy I); MISO"
v Anders0" (2002) 213 CLR 401,458 (Kirby ^; see also ICM Agriculii, re Ply Lid v Commonwealth
(2009) 240 CLR 140,208 (Heydon I)
''' plenty "Diffo, it1991) 171 CLR 635,654 (Gaudron and MCHughIJ).
''' See PI Price, Property n:g:his. Rights and Libert^co winder the Law (ABC-Cli0,2003). 21. Further
declarations followed. See, for example, the list of 'undoubted Rights and Liberties' of the English people
in The Dec/@Folio, , of Righ, s 1689, which included the right to trial by jury before forfeiture of property
''' See Navcresi Mining (\^) Lid (1997) 190 CLR 513,659 (Kithy I); see also M@bo v 91d (N0 2)
(1988) 166 CLR 186,226 (Deane I). Magna Carta is arguably am rined by the Commonwealth
constitutional limitation to acquire properly, except on just terms: Allsiro!ion and, 4pple Peor Markeri, ,g
Board, ranking (1942) 66 CLR 77,104 (Rich I); see also Bank QINS\,, Cih (1948) 76 CLR I, 349-
350 (DIXon J).
' '' See eg R MCClelland, 'The Magna Carta'. speech to the Constitutional Law Conference, Parliament
House, Sydney, 20 February 2009* in Bar No's. ImjinalOf The NS\B@r'ssoci@lion (Winter 2009) 7-
9,8; but note the limitations to the protection afforded by Magna Carta: See D Clarke, 'The icon of
liberty: the status and role of Magna Carta in Australian and New Zealand law' (2000) 24 (3 ) Me1601, me
U, ,Iversitv Law Ratew 866,887, fn 126, citing Fisher v WeSIPac Banki, ,g Corporalion (1992) FCA 390,
[21]; Aruold v Stole 80, ,A ofS, (1992) 38 FCR 484; Grey ,,, NZ 80, ,king Grow Lid BC9304608.
' '' DEI, ,ho"I Holdings Pry Ltd I NS\(2001) 205 CLR 399,441 (Kirby J).

T Bonyhady (ed), above n 22, in G Bales, E"1,170"meni@ILOivi, I ^,, srit, ItQ (LexisNexis, 7" ed, 2010)
[6.37]. For a modern critique of land ownership, see A Linklater, Ow, ,i, ,g Ihe Eruth, Tile T, tinyomii, Ig
His!OJT of Lulld Ownership, (Bloomsbury, 2013),



historical period that each proponent lived in, ' ' The debate that property has generated
may also be explained by the role of private property in society, and its economic

significance.

2.3. I Parliamentary sovereignty

All understanding of parliamentary sovereignty is fundamental to a consideration of the

State*s regard for real property rights. Parliamentary sovereignty is 'the most

fundamental rule of English constitutional law'."' The basis of this rule is that courts

have 'no power to declare enacted law to be invalid',"' although its' legal foundations
may be questionable and without legal authority. ''' Parliamentary sovereignty does not
technicalIy apply to Australia, ' However, the High Court's adherence to parliamentary
sovereignty has ensured that State Parliaments, including WA's Parliament, have '... an

extensive grant of legislative power. ' ''' That extensive power is considered below,
together with an examination of the consequences of parliamentary sovereignty for

property rights. The principle of parliamentary sovereignty is also an argument

advanced against a proposed bill of rights, which argimient is critical Iy reviewed in

chapter 8.

State plenary legislative power

The States derive constitutional status from the Commonwealth Constitution.

However, each State enjoys the confierral of general legislative power to a sovereign

parliament. ''' WA has an 'uncontrolled' constitution"' with a sovereign Parliament

"' S Hepburn* P, I"cmles of Property L@w, (Cavendish Publishing Pty Ltd, 2"' ed, 2001), 11.
''' RC Ellickson, CM Rose and BA ACkerman (eds) Perspeciives on Property L@w (Little, Brown &
Company (Canada) Ltd, 2"' ed, 1995) xi.
'''1 Clarke, P Keyzer and J Stellios, Hq"k's AUSlr@Jian Consli!"nori@ILOw, Materials and Commont@, y
(LexisNexis, 8th ed, 2009) t1.4. n, citing De Smith (1981) 73
" British hailw"ys Bodyd " Picki" [1974] AC 765,798 (Lord Simon); see also789 (Lord Morris) and
793 (Lord Wilberforce); see also R V Public Vehicles Lice""hag ^ppe"I Tribunal (T's),. ex pane
Austinli@" National Airways Ptv Lid (1964) 1/3 CLR 207,226
''' G De walker* 'Dicey's Dubious Dogma of Parliamentary Sovereignty' (1985) 59 AU276,276,278
and 279 cited in T Blackshield and G Williams, AIMr""q" Consul"!ionalL@w & Theory, Commonia, y &
Moleri"Is (The Federation Press, 4th ed, 2010) 433

This is because legislative, executive and judicial power is divided between the Commonwealth and
the States, and the Commonwealth legislature is afforded only such powers as have been expressly
conf^rred or are implied within that conferral of power: See D Me agher* 'Taking Parliamentary
Sovereignty Seriously With a Bill of Rights Framework'(2005) 10(2) De@kin L@wRev 686,687; Minister
of Store/67 the Army , Dafue1 (1944) 68 CLR 261,284 (Rich J). However, parliamentary sovereignty
exists in a diluted form within ss 51 and 52 of the Commonwealth Co"sini, nori; see G Williams, Him, on
R!^his Under them, strand" Cousin, ,lion (Oxford University Press, 1999) 39.

G/my & A, ,or v Shit ofG"ee"ongh [2006] WASCA 260, pi (Wheeler JA).
~ Dorm", Holdings PI. v Lid " NS\(2001) 205 CLR 399, t741 (KirbyI)
''' S 2(I) Cons, inari0,1.4c! 1889 (WA); see also s 5 Consult, !inI, ICi 1902 04SW), s 2 Consul"!ion Her
1867 (Qld), s 5 Co, ,slim!ion ACi 1934 (SA), A power to enact laws in accordance with the Constitution is
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with plenary powers, which includes the enactment of laws for the 'peace, order and

good government' of the State. ''' Laws which are inimical to peace, order and good
government will not be uriconstitutional. There is no separate power vested in the

judicature which cannot be usurped by the executive or legislature ''' and a State
Parliament may enact ex post facto law and ad horninem law. ''' Unlike the
Commonwealth, there is also no constitutional right to a fair trial before the deprivation

of property. ''' Thus, the State legislature's power is not generally subject to
limitation. "' A State may also entrench constitutional provisions and parliamentary
powers and procedures, which is a recognised exception to parliamentary

sovereignty.

.
Limitations nevertheless do exist upon State power, Territorial limitations on State

legislative power derive from the 'text and structure' of the Coriumonwealth

Constitution, rather than the wording of the power itself. ' '' The Commonwealth may
have exclusive legislative power;"' a Commonwealth law will prevail where a State
law is inconsistent ''' or there is a prescribed manner and fbnn provision. ''' All
acquisition of property by the State may also be moperative,

.

the only authority that has been conferred on Australian parliaments by the Australian people; MCGi"q, v
Wrt (1996) 186 CLR 140,230 (MCHughi).
''' Where a constitution is 'uncontrolled', it is observed that '... the consequences of its freedom admits
of no qualification whate"er': MeC@wley, , PKi"g (1920) 28 CLR 106,115; see also [1920] AC 619,712.
''' See s 2 Cousin"lion lief 1889 (WA). The High Court considered that the constitutional power to make
laws for the peace, order and good government of the colony of Western Australia conferred 'a plenary
power of legislation, except so far as their effect may be cut down by an enactment of equal authorlty':
Moore and Scroope ,, Stole of Wrt (1907) 5 CLR 326,338 (Grunth CJ).

SeeNicho!@s & Ors " IPA & ors [1972] WAR 168,175 (Bun CJ).
'' S Ratnapala and J Crowe, AUSr, ."Jian Consti!,,!ion"/ Law Foundations o, ,of 77,001y (Oxford University
Press, 3'' ed, 2013) [15.5.3]. On the restraint against the legislative exercise of judicial power. see
Dunc@, TVNS, ,'[2015] HCA13, t431.

Rainapala and Crowe, above n 132, t15.5.11, Note, however, the view of the authors that 'there are
grounds for thinking that derogation from the most basic of due process may be beyond the competence
of the Slate legislatures. '
'* see Urn'0" SIe@"wily Co @141isl, '@"@ Ply Lid, King (1988) 166 CLR I.
''' see s 6 AIM, -gird der (Cth) and mistralin (Req"err clad Co, ,send del 1985 (Cth) discussed in O*Nejl at
al, above n 59.40.
''' Blackshield and Williams, above n 124,433, citing BHP 8,711, on v Sch"1/2 (2004) 221 CLR 400.
137 s 52 Common we'llh @141, strand Consriti, lion ^or.
'''/6id, s 109; see also N!'chol@s & Ors [1972] WAR 168,173 (Jackson CJ). For a detailed consideration
of state constitutional manner and form issues, refer to chapter 8 of this thesis.
''' See s 73 Cousint, lion ^c! 1889 (WA); see also Electoral Dirtyibt, lion kid 1947 (WA); see also
generally, RS French, 'Manner and Form in WeSIern Australia: an historical note' (1993) 23 (2) UWrt
Lniv Rev 335

''' See e. g. P. I. Mage", 11's Pi. opriein, :L, Li, ,,,'led v Tile Co, ,,"10nweol!h (1949) 80 CLR 382,404 (Laiham
ci).



(b) Land Res"inptio"

co Resumption, acquisition and eminent domain

The State taking of land has traditionally been described as 'resumption', but the term

'compulsory acquisition' has also become common. A 'taking' at common law refers
to a substantial ' interference with the incidents of ownership, rather than the loss of

economic value'."' The focus is on the substantive effect of the restriction on the

landholder ''' and no benefit or entitlement need be conferred on any other party. It

does not include merely negative State imposed prohibitions. The common

assumption that a restriction is not an acquisition, however, is questionable. The

imposition of a restriction may be likened to the acquiring of the benefit of a restrictive

covenant. "' As Callinan I observed, '... there is little or no significance to be attached

to any apparent shade of difference in meaning between the two words, 'take' and

'acquire'.' ''' Nevertileless, the existence of an acquisition or resumption remains often
critical to the question of whether a landowner negatively affected by State processes is

entitled to receive compensation.

The term 'taking* has found legislative expression in WA but ref;ars to the

extinguishment of an interest in land, or of every interest in that land. The terni

'eminent domain' is generally confined to the United States. The term 'expropriation' is

applied in Canada and South Africa. "' This thesis will use 'resumption' more generally
but apply the relevant statutory language when referring to those provisions.

D Brown*Luridacq, ":gino" (LexisNexis* 6" ed, 2009) [1.6]. ,' Manner Real Estate Lid v Nom SCO!i@ 64/10niey Genera0 (1999) 177 DLR (4th) 696,724 (CromwelI
JA), cited in Gray, 'Property in Common Law Systems', above n 22,174.
' See Grape Bay Lid , Alum, ,, ey Gone, o1 of Berm, ,d" [2000] I WLR 574,583G (Lord Hoffman), cited

in Gray, above n 142* 172.
'*' Gray, above n 142, citing Gonemme"t of Mum. usin ,, Sei"rigo, ' FiroiAss, I [1978] AC 337,347G.
''' see As Fogg, Alls, raft@,, fowl PI@, Ming Low: Unjibrmitv Qind Change (University of Queensland
Press, 1974) 196 citing France Fein, ick & Co Lid v R [1927] I KB 458,467 (Lord Wright).
''' see , Forbes, 'Taking Without Paying: Interpreting Property Rights in Australia's Constitution' (1995)
2 (3), 18e"da 313* 317, referring to the T@sri, onion D@"I Case (1983) 158 CLR I, 286 (Deane I).
'' sinful v ANL Lid (2000) 204 CLR 493,546 (Callinan I). Other superior courts overseas, such as the
Indian Supreme Court, have also found that a deprivation of property is no different from an acquisition
of property: S"ghi, Mindd ,, Slate of char Proofesh (1955) (1) SCR 707 discussed in A1 van der Wall,
Consii!1,110, ,"IProper!y CIOi, ses. A Coinparnrii, e Analysis (Klewar Law International, 1999), 210,
''' See s 151(2)(a) and (b) Land, chinis!r@lion ACi 1997 (WA)
1'9 Brown, Lq, ,d, 4cq, ,,:, inon, above n 141,11.61.
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The dominant underlying foundation of land resumption is parliamentary sovereignty.

The sovereignty of a State Parliament empowers it to take or acquire property without

necessitating payment of compensation. ''' This is 'a power inherent in sovereigyity, ' '''

which power 'by the [Coriumonwealth] constitution is neither withdrawn from the states

nor exclusively vested in the Commonwealth'. ''' Therefore, resumption is 'the
proprietary aspect of sovereignty'. ''' By virtue of this plenary power, there is no
constitutional impediment to the exercise of legislative authority over freehold land. "'
A crown land grant cannot by its terms reduce legislative authority; once granted the

land is subject to constitutional provision and exposed to the legislature. ''' Parliament is
also free to change the common law 'as it sees fit'. '

Parliamentary sovereignty and other theoretical foundations for

State land resumption

o

Constructions of parliamentary sovereignty with respect to land resumption have not

been uniform, nor do they offer the only explanation of the State's power to resume

land. Sovereignty may be considered 'unrestricted* if the resumption is viewed merely

as a necessary function of government. " Closely allied to 'unrestricted sovereignty' is
the 'original proprietary theory, ' whereby a crown land grant reserved to the Crown the

right of resumption without being bound 'to pay for it'. Under this theory, any right

to compensation is determined by the ternis of the land grant. ''' However, recognition,
that the legislature may be politically unable to enact laws which expropriate land for

non-public purposes without payment of just compensation leads to an alternative

construction of 'restricted sovereignty'."' Thus, just terms finds expression in the
Commonwealth Constitution, and a presumption of compensated taking is an accepted

canon of statutory interpretation. ''' A fourth though perhaps less persuasive theory is
.

See New South Wales v Coinmo"wealth (1915) 20 CLR 54,77; see also Min, :srer of Stolejbr Ihe Army
vD@MeI(1944) 68 CLR 261,284 (Rich I)
'' NS!!'v C!h (1915) 20 CLR 54,66 (Latham CJ).

Ibid, 67 (Latham CJ); see also Law Reform Commission of Western Australia, Coinpe"., ation jbr

fit, ,,, ons Alerti"". F1, ,"JR<po, ., (Project N0 98, July 2008) 13." Minister of Slate16, Ihe, ,"!y, DC1zie1(1944) 68 CLR 261,284 (Rich I)

S

'" Gion & Amor v Shire of Greeno, ,gh [2006] WASCA 260, PI] (Wheeler IA).
''' see D Brown, 'The Orundnorms of Resumption' (1971-1972) 10 Un'A L Rin, 129,131, citing rhokii,
logon, ,gift B@, itsh Singh @"dIhe U, Ingd Prow7, ces [1946] I AC 327,336.
156 Ibid.
''' Ibid, citing Commonwealth v Nav Soldih Wales (1915) 20 CLR 54.77 (Baton I).
us Ibid, 138; see also Shirkln"of ,, Minister for Works (1913) 15 WALR 115,116 (MCMillan ACJ). Such
crown reservations existed in Western Australia and are considered in chapters 4^.
' Ibid, citing SII, ickl@"d, , Minister'/by \0, *'s (1913) 15 WALR 1/5.

Ibid, 133.
Ibid, 134



the English compulsory purchase theory, which disregards matters of sovereignty and

instead treats resumption simply as a contract for the sale of land between the

landowner as vendor and the State as purchaser, ''' This has as its explicit justification

for acquisition the 'public good',"' but the theory has not been adopted in any State's
resumption laws, nor have Australian courts adopted this construction.

Parliamentary sovereignty has prevented the acceptance of any justiciable right to

property. "' The '... orbit of written constitutional laws and political realities. .. '
within which the common law operates has further prevented the rise of any cornmon

law right to property fettering parliamentary supremacy. The Crown may not be able to

take property for State purposes without compensation. There is no 'deeply rooted

right of property which is beyond the legislative competence of a State Parliament to

deprive a citizen OF, "' since this would involve a change to State constitutional
arrangements.

(in) Noj"sticiable right to property

Constitutional law may possibly provide redress against '. . ,extreme departures from

fundamental rights in the form of state legislation. .."" However, the uricompensated
deprivation of property rights is not an extreme departure. Only limited rights have

Ibid, 135.
to' Ms Jacobs, Low of Compulsory Land new, info, , (LBC, 2010) 11,151 citing K Davies, Law of
Coinp"!SOFT Pureh@se and Compensation, (1984,4th e), 6-7. Davies notes this notion of 'public good'
can be traced back to Blackstone; see also R & R For201qri Po, Lid v Forming!!@ C, ty COM"ci1 (2009) 254
ALR1, t4/1(French CJ).
''' Brown, 'The Orundnorms of Resumption', above n 155,136-137; but of contra that this theory is
responsible for the influential notion of a 'value to the owner' in compensation law: see Justice R Else-
Mitchell, 'Unto John Doe His heirs and Assigns forever: A Study of Property Rights and Compensation'
^FD', January 1967,5,7.
''' T Allen, 7he Righ! to Property in Commonweqllh Cousin"!ions (Cambridge Studies in International
and Comparative Law, 2000) 15. But of some authority to the contrary; e. g. Union SIe@mshjp Co of
dusty@Ii@ Ply Ltd, Ki"g (1988) 166 CLR I, t101 (Mason CJ, Wilson, Brennan, Deane* Dawson, Toohey
and Gaudron 11); see also Nationwide News Ply Lid v Wills (1992) 177 CLR I, 69 (Deane and Toohey
11); See also generally, A Twomey* 'Fundamental Common Law Principles as Limitations upon
Legislative Power' (2009) 9 (I ) 0. ^;ford Unitersi!v Coin, "0"wealth L"w Jan, ""147
''' DJ, rho", Holdihgs Ply Lid " New Soulh 1701es (2001) 205 CLR 399, [62] (Gaudron, MCHugh,
Gummow and Hayne 11).

See dicta in e. g. F, @"ce Fanwick & Co v R 119271 458,467 (Lo, d Wright). Note that even if such a
principle did apply at common law* Lord Wright stated that it did not apply to 'a mere negative
rohibition'.

DJ, chain Holdings Pty Ltd v NSW (2001) 205 CLR 399,1/31 (Gaudron, MCHugh, Gummow and
Hayne 11).; see also Clarke et al, above n 122, t10,101, discussing DinJi",, I Holdings Ply Lid v New South
\@Ies(2001) 205 CLR 399,

See s 106 Co"slimiio"; Darnom Holdings Ptv Lid v NS\ (2001) 205 CLR 399, [13] (Gaudron,
MCHugh* Cuminow and Hayne ID.

Dirkam Holdings Ply Ltd v NS\ (2001) 205 CLR 399,1701 (Kirby I). A law made by the State must
be a law of a kind envisaged by the federal Constitution; ibid* [74].

fold. [76].
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been implied into WA's constitution. "' M@ginc Carlo and the Bill of Righis 1689 (imp)
have been cited in defi=rice of property rights. "' These instruments do limit the Crown's

power. ''' Mag"o Cartn has denied the Crown prerogative power to forfeit assets or
otherwise deprive a party of proprietary rights. ''' Courts, however, are ultimately
unwilling to accept M"g"a C@rin as grounds for protecting property rights. The Bill

of Rights upholds the rule of law, "' but an executive power is construed 'as being
confined within the scope of what is granted' ''' as opposed to a plenary grant of

legislative power, ''' Neither Magna Calm nor the Bill of Rights render invalid
inconsistent Commonwealth legislation ''' and both instruments can be affected or
repealed by Conrrnonwealth and State Parliaments. '''

. C t' f I "t' Ib f dd tint v. . 182Compensation for compulsory acquisition must be founded on statutory provisions,

althougli staintory provisions may themselves draw upon common law concepts such as

injurious affection, "' leading to speculation as to whether statutory provisions or the
the underpinnings of land resumption. ''' Unlike thelawCOLIu, 10n

Commonwealth, "' the States and Territories have no constitutional limitation to

compulsory acquisition, which may, therefore, be exercised without compensation,

No inherent right to compensation

.

''' See s 73 Constii"lion ACi 1889 (WA); SI<phe"s v West Australian Newspaper:s Lid (1994) 182 CLR
211,233 (Mason CJ, Toohey & Gnudron 11) regarding the freedom of communication, on the basis of

r^!:IrGSentative democracy.'' See e. g. Johnston, above n 79; L Staley, 'Reshaping the Landscape. The quiet erosion of property
rights in Western Australia' (Discussion Paper, Institute of Public Affairs & Mannkal Economic
Education Foundation Project* Western Australia, December 2007),
"' ^"SI, "lion Coinm""in Party , Coinmo"wealth (1951) 83 CLR I, 231 (Williams I). Authority that
Mag"c Cart@ does not apply in Western Australia (Vinegar v, h yang (1906) 8 WALR 145,146 (Parker
CJ) is not thought to be correct, at least today: see Clark, above n 117,871, footnote 23.

fold, 230-231 (Williams I).
us See Clarke, above n 117,887, in 126, citing Fishe, , West^c Bunki"g Coino, @lion (1992) FCA 390*
t211; ^"", Id, SI@to B@"kqfS, (1992) 38 FCR 484; G"q, ,, INZB""hag G, 0"p Lid BC9304608.
in See P Johnston, 'Forward to the Past; Recent Encounters with the Bill of Rights 1689' Brief(August
2009) 8, citing s 36 Corinth, lion Act 1889 (WA).
''' C!""icyRoss v Commonwealth (1984) 155 CLR 193,201 (Gibbs C. I. , Mason, Wilson, Brennan,
Deane and Dawson IJ), discussed in MCClelland* above n 117.8.

Ibid, rioting that 'an executive power of acquisition of land for a public purpose is different in nature to
a legislative power of a national Parliament to make laws with respect to the acquisition of land for a
purpose in respect of which the Parliament has power to make laws'.
''' G Williams, 'The Federal Parliament and the Protection of Human Rights' (Research Paper 2,1998-
1999* Law and Bills Digest Group, 11 May, 1999) 3, citing Re Cwmck (1985) 60 ADR 302,303^:14
(WilsonI), andJ@go *, Din, ICJ Cowl(IVSJ, ? (1989) 168 CLR 23.
''' Blackshield & Williams* above n 124.73.
''' Laypi, ,g!o11 Pastor@/ Co Ply L!d v Coni"tollwe@/111 of^I'S!raft@ (1997) 76 FCR 318,338 (Beaumont I);
Munch, .@/I Enterprises , \, Planning Coinmissi0, I (2010) 240 CLR 409,420421 (French CJ,
Gummow, CTennan and Bell 11).
''' Brown, 'The Orundnorins of Resumption*, above n 155,139.
184 Ibid, 138-139.
''' See s SI (xxxi) Con, ", Qinweq/!11 @141, SI, 'dim Consii!,, lion lid.
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provided that the acquisition is otherwise effected according to law. ' ' This is so
whether the ' relevant property arises under statute or general law ' . Therefore, any

right to compensation depends 'upon principles of sound legislation. '

The conrrnon law may possibly recognize a right to compensation where land is

resumed. "' A statutory power of resumption in WA may not, for example, have
abrogated a coriumon law limitation on the Crown taking possession of property for

reasons of state without payment of compensation. However, the existence of a

cornmon law principle of compensation appears ultimately doubtful. There is no

con^non law right to compensation for 'injurious affection' due to planning

restrictions.

The common law assists a landowner only to the extent of preventing an intention to

take property without compensation from being imputed to the legislature, without an

unequivocal expression of that intent. ''' A statutory presumption against a legislative
intention to interfere with vested property rights exists"' except where that intention is

us H@Isbury's Lq, ,s of, "strata (LexisNexis Butterworths, V0122) t355-7005j, citing D"chain Holdings
Pty, Ltd v New South Wales. The High Court has observed 'The Parliament of the State* if its sense of
justice allows it to do so, can authorize people's property to be taken or their services to be conscripted
without just compensation or indeed without any recompense at all': Minister for L""d (IVSW) v Rye
(1953) 87 CLR 469,486 pixon CJ, MCTieman, Williams, Fullagar and Kmo un; see also New Soil!h
Wales v Commonwealth (l 915) 20 CLR 54,55 (Barlon J). However, of con!in Queen v EOSier" COM, ,ties
Railway (1841) 2 QB 347,359 (Lord Denman CJ).
''' Commonwealth , myCReso"Fees Lid (1998) 194 CLR I, [149] (MCHugh I).
ru' Borne , Mothershcw [2002] QCA 120,612 (MCPherson I), citing Ier"role"I-Jqff'@ District Gorer"or ,
S"/ethic" Murre [1926] AC 321,328 and also noting that '... it cannot be the duty of the court to examine
(at the instance of any litigant) the legislative and administrative acts of the Administration, and to
consider in every case whether they are in accordance with the view held by the Court as to the
requirements of natural justice'.
''' See Bums, a Dell@-redovq v Slate Plan"ing Commission, Supreme Court of Western Australia
Compensation Court 2 of 1986 N0 3 of 1986, BC8800828,16, citing AG V De Keyse, . 's Ro. v@I Holel
119201 AC 508 . It has been suggested that the common law includes a right similar to the Fifth
Amendment to claim compensation for taking: G MCIeod, 'The Commonwealth Tobacco Packaging Law,
Properly Rights and the Environment' Brief; April2013,36, citing R V Co, "pensa, ion Cowl (1990) 2
WAR 243* 253. However, given the earlier discussion of the absence of anyjusticiable right to properly,
these suggestions are unconvincing.
''' R V Coinpe"sorto" Court of Western dustyalto; Ex Forte State Pm, ,"i, ,g COMmissi0" (1990) 2 WAR
243,253 (Wallace I) on the Public Works Her 1902 (WA) as amended; see also dicta in e. g. Fro"ce
Penwick & Co ,, R 119271 458,467 (Lord Wright). Note that even if such a principle did apply at common
law, Lord Wright stated that it did riot apply to 'a mere negative prohibition'.

Walker Co, poralon Ply Ltd v Sydney H"thour Foreshore ^111hori!v (2007) 233 CLR 259, 270
(Gleeson CJ, Gummow, Hayne* Heydon and Crennan Ji) that reference to common law principles can
only refer to the body of case law developed around resumption statutes.
in Mown! fowley P!v Ltd ,, WeSIe, " Amuroli"" Plan"ing Commission (2004) 29 WAR 273, [329]-t3311.
This is hardly surprising given that planning schemes are themselves a creature of statute,
in See Central Co"I, o1 Bon, 'of (1.1trimr 71q, lei v Con, 10, , Brewery Co Lid [19/9] AC 744* 752 (Lord
At kinson); cf contra suggestions that the common law includes a right similar to the Fifth Amendment to
claim compensation for taking: MCIeod, above n 189.
''' M@"durah Elite, p, ,ises Ftp Lid and 01hers v Western Allsir@/ion Pm",, ing Commission (2010) 240
CLR 409, t321 (French CJ, Gummow, Crennan and Bell in* citing Clisso/d v Ferry (1904) I CLR 363,

36
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'uriambigiiously clear'. ''' Whether a resumption has been legally effected often turns on
the application of this statutory presumption. "' Where a statute may have multiple
constructions, the construction least interfering with property rights will apply, ''' From
the perspective of the courts, 'any significant disturbance of such. .. rights

is. ,. ordinarily a matter for the legislature. .."" since 'courts are concerned with the
extent of legislative power but not with the wisdom or expedience of its exercise. ""

Property taken under State law is therefore 'constitutional only in the political and not

in the legal sense"" since the presence or absence of statutory provision for
compensation within a resumption statute is irrelevant to the legal authority of the

legislature to legislate with respect to resumption,

.
The lack of any constitutional limitation to the plenary power of a State Parliament to

acquire property without any obligation to afford compensation has been thought not to

matter. Where land is resumed, property owners may be considered to be normally

compensated justly. Moreover, it may be politically impossible for the executive to

resume land without compensating landowners ''' and public outrage over inadequate
compensation may force legislative redress, "' It may make little difference in practice

that there is no constitutional requirement on State Parliaments to afford

compensation. "' The examination of the State's treatment of property rights in chapters
4-7 does not sustain this viewpoint

.

All understanding of just tenns is critical to this thesis, given the assertion that the

availability of just ternis to a landholder affected by State actions and processes is

Just terms

373.1nterestingly, a statutory presumption will also apply 'that a statute does not divest the Crown of its
property. .. Linless that is clearly stated or necessarily intended': see Cth v Western dustya"a (1998) 196
CLR 392,410 (Gleeson CJ and Gaudron I). For a further consideration of the limited protection afforded
10 property rights by the rules of statutory interpretation, see chapter 7 of this thesis, [7.3.2].

us Mond", o11 Enterprtses Ply Lid and Othe, s (2010) 240 CLR 409, t321 (French CJ, Gummow, CTennan
and Bell 11)
''' F@2201qriPo, Lad v Parr@mono City Council(2009) 237 CLR 603,619 (French CJ).
I'S Fq'0 , Northern Tentton, of Australia (1998) 195 CLR 96,150 (Kithy I)
''' Natto"wide News Ftp Lid v Wills (1992) 177 CLR I, 44 (Brennan J).
200 New soilj/, Wales v Commoniveol!h (1915) 20 CLR 54.77 (BadonI)
''' Dirto, ,I Holdings PI. v Lid (2001) 205 CLR 399,441 (Kirby I). This view, however, is riot supported
^y chapters 4-7 of this thesis, and KirbyI provides little authotity for this position.
''' see Bonyhady (ed), above n 22, [6.37]. This point has also been made with respect to environmental
laws and properly rights: [6.29].
~" See Brown 'The Grundnorms of Resumption', above n 155,132 citing the post-war Close, . Seine, ,re, 11
AC!s (NSW)
''' oL Frjcke QC, Coinpu/solv, cqt, ismo" of Landi" mistralio (LBC, 2"' ed, 1982) 2
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indicative of State regard for property rights, and its absence an indicator of the lack

thereof.

'Just terms' has been the subject of varied judicial pronouncement within the context of

s 51(xxxi) of Australia's constitution. 'Just terms' has been considered a matter for

'legislative judgement and discretion, *"' and has required ajudicial balancing between
what is fair for the community and the affected property owner. "' The High Court's
traditionally conservative stance in this regard can be explained by many of these

decisions concerning the acquisitions of property during wartime, where the Higli Court

ensured the paramountcy of s 51(vi),"' 'Just terms' may not require the payment of
market value ''' though generally the tenns provided should reflect the market value of

property acquired. "'Just terms may only require that a scheme provide adequate
procedures for detennining fair compensation, as opposed to actually presenting

- - - 210
compensation as part of the acquisition.

'Just ternis' now appears closer to narrower notions of 'just compensation. ' Unlike 'just

terrns', 'just compensation' connotes 'full money equivalence' and refers to 'the

value of the land taken and the damage, if any, to land not taken. ' The concept

ensures ' a full and pertiact equivalent for the property taken. ' The need to balance the

interests of property owners with the larger community may be rt:jected in favour of

requiring full compensation to the property owner, This approach has received some

endorsement, even where the expropriation serves a wider public interest.

205 Mintste, of Slate for the Amy ,, Dafue1 (1944) 68 CLR 261* 291 (Starke I), in P Hanks at al,
Cousin"nomo/ haw in Austinli@ (LexisNexis, 3" ed, 2012), [10.89]. However, the High Court was still
prepared to set aside the assessment of compensation by ministerial decision: see ,4"stroll@" Apple und
Pear Marketing Board v Tonking (1942) 66 CLR 77. Cf contra PJ Mage""is Piy Lid v Cih (1949) 80
CLR 382,397 (Latham CJ), rioted in Ratnapala and Crowe, above n 132, t15.4.31
''' Neiu"g@100 Pty, Ltd v Commonwealth (1948) 75 CLR 495,569 (Dixon ^; see also Grace Bros P!v Ltd
v Cih (1946) 72 CLR 269,279-280 (hatham CJ).

See Ratnapala and Crowe, above n 132,294, citing Minis!e, of Sint, 16" the, my , Dabie! (1948) 75
CLR 495; See also Nel""galoo Ply, Lid v Commonwe"Ith (1948) 75 CLR 495, In Worn4iol v
Commonweulrh (2009) 237 CLR 309, Kirby I, 425, also gives wartime acquisitions as an example of
wherejust terms might not require payment of any monetary compensation,
"' See Blackshield and Williams, above n 124,1250.
'''clarke at al, above n 124, citing Nelu"g@100 v Cth (1948) 75 CLR 495,507 (Williams J).
"' See Blackshield and Williams, above n 124,1251.
'' ' Neli, "galoo Ply Lid v Commonwealth (1948) 75 CLR 495,569 (Dixon J),
''' Iacobs, above n 163, t17,551, citing Seales, Einine"! DOM@in. ' A KOIeidoscope View, Real est@re
Pat"qiio" @"of Condemnation, 1979,13-14. ; see also Brown, fundAcq, ,ismo, ,, above n 141, [1.11].
~' Seed, ,witz/toll Apple andPe"rMa, ,kernig Board v Tonking (1942) 66 CLR 77,106 (Rich I) on the Us
Fifth Amendment.

'' Georgi"dis v Aids!raft"" and Oversons rulecom, "I'micono, ,s Coinornii0, I (1994) 1/9 ALR 629,638
(Brennan J). Note an inquiry into what constitutes 'just terms' remains 'wider' than American notions of

^ust compensation': Wt, ,, i4i"I V Commonwealth (2009) 237 CLR 309* 13071 (Kithy I (dissenting)).2^ 5 smith , ANL Lid (2000) 176 ALR 449, rel (Gleeson CJ):

.
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Accordingly the dominant construct of just ternis is now a requirement of full

compensation. "' This current approach sits well as a measure of appropriate
compensation for a landowner affected by State processes.

Notwithstanding reinterpretations with respect to just ternis, just terms is open to the

possibility of dilution by judicial revisionism, depending on the background against

which an acquisition of land has occurred. From a private interest perspective, it is

tempting to argtie for just compensation rather than just terms to ensure that full

compensation is a legal requirement, There may be persuasive arguments in support of

this position. The circumstances in which the wider enquiry of just ternis become

significant, as opposed to the narrower enquiry of just compensation, typically relate

to special Commonwealth matters such as defence"' and native title"' and may be less
relevant to State considerations. There may, therefore* be less justification for the States

than the Commonwealth in not applying a standard of full monetary equivalence when

it comes to the awarding of compensation for the taking of property. There are also

practical advantages to the incorporation of a standard of just compensation, because the

monetary value to be awarded will be objectiveIy ascertainable in most instances.

.

There are counterarguments to the adoption of 'just compensation' over 'just terms. '

The adoption of just tenns in New South Wales and the Territories' resumption

legislation"' brings advantages of consistency and coherence in applying just terrns
only. 'Just compensation' may risk aligning reforms to better protect property rights

from State disregard with more absolute notions of property rights. Indeed, if protection

of property rights is to extend beyond land resumption to restrictions, just compensation

.
The guarantee contained in s 51(xxxi) is there to protect private property. It prevents
expropriation of the property of individual citizens, without adequate compensation* even where
such expropriation may be intended to serve a wider public interest. A government may be
satisfied that it can use the assets of some citizens better than they can; but if it wants to acquire
those assets in reliance upon the power given by s 51(xxxi) it must pay for them* or in some
other way providejust terms of acquisition,

''' Geolgiodis YAMS!rufto" and Oversens Telecomm, ,"ic"lions Corpor@lion (1994) 179 CLR 297* 310-
311 (Brennan J); see also Smith v, INL Lid (2000) 204 CLR 493,500 (Gleeson CJ). 'Full compensation'
is also consistent with the English principle of equivalence: see 1000bs, above n 163, []7.70]

See pylori4io/ v Coriumo"wealth (2009) 237 CLR 309,425 (Kithy I),
' s51(vi) Commonwealth of Armyali@ Cousin"tioii der. With defence, the acquisition may be only

temporary: see ibid
The recognition to be accorded to native title is prescribed by the N@111, e Title lief 1993 (Cth). This

legislation is supported by s 51 (xxvi) Conimo"weo11h of Allsrr@/t@ Consi!7111io" ACi; see Western
AM, "/in I COM", onwe@"h (1995) 183 CLR 373,462,163, discussed by Butt, abo^e n 75, [25.29]. With
native title, the affection with which that interest is held by Aboriginal people may be different to the
affections of the broader community for property rights: Butt.

\,,,. r, ^at v Coin"loinveu/!h (2009) 237 CLR 309,425 (Kirby I)
' s 3(I) LulldAcqn!:sino, I Uus! Terms Compel, satin, !) ACi 1991 (NSW); s 5 Lo, ,ds, ayuisitio, ,, ci1978

OJT); s 78 Lands ACq"milo, ,lief 1994 (ACT)
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may also be more problematic due to the problem of bettennent, and the requirement of

full compensation likely leading to increased taxation. The suitability of 'just terms'

as a model for refomi is further considered in chapter 8.

24

The impact of the State upon property Tights is not confined to the power of resumption.

Property rights may also be affected by regulation and control, typically in the name of

the public interest, of which planning and environmental laws are the most significant,

The meaning of a number of key planning law terms are relevant to an understanding of

PIaTming laws considered in later chapters. The term 'planning' is intended to make the

development of land subject 'to discretion and restraint. ,223

Planning laws may create property riglits, such as a development approval, "' and also
result in land values increasing, for example through rezoning or local goverrrrnent

expenditure, The positive impact of planning laws on land values will be considered

through the concept of 'betterment'."' The negative impact of planning laws will be
considered through the concept of 'worsenment', in particular the concept of

'injurious affection'. 'Injurious affection' in planning law ref;=rs to the decrease in value

to a landholder's land as a consequence of a planning scheme. in the context of the

exercise of the power of eminent domain, it may also describe ' the adverse effects of the

activities of a resuming authority upon a disposed owner's land. '

Planning laws

Two assumptions underpin planning laws"' and relate to the earlier discussion of the
legislature's plenary power, Firstly, the legislature can implement plainting goals

through the imposition of statutory controls over land use, and secondly, that statutory

''' T Allen, 'The Acquisition of Property on Just terms' (2000) 22 ^, d"ey L Rev 351,371. Note, the
writer questions whether landholders would seek compensation for minor deprivations, especially when
their claim could be met by a charge for betterment.
223 DJ & 1</1 Gifford, TOM, Plan, ,ing haw und Pro^Ce (LBC, 1987) [2-3], citing Tooth & Co Lid "
Porrum@1/@ CC (1955) 97 CLR 492,497
"' See Low , Swan Cove Hold, hgs Ply Lid, , City ofS"b, '@co (2003) 127 LGERA 36.
''' For a discussion of the concept of betterment, see Fogg, above n145; in Western Australia, see the
former s 11(2) Town PI@,,"ing in, d Development ^or 1928 (WA), and s 36 Metropoli, ", I Region Town
Plan, ,ing Scheme ACi 1959. The term 'enhancement' has also been used in Western Australia: see the
former s 63(b) Pubfic Works der 1902 (WA). Charging for betterment is a notable complement to funding
reforms to compensation regimes considered in chapter 8
''' For a discussion of the concept of worsenment, see Fogg, above n 145, p 490.
''' see e. g. s 173 Planning und Development, ct 2005 (WA).
us M@, shall, , Direc!0, -Gene, .@I. Day",!,"air of Tr@"sport (2001) 205 CLR 603, t321, cited in Kaleri, ,g
Ply Lid, NODS" Slite Co, ,"ci1(2004) 134 LGERA 99, t231; see also s 241(7) LandAd, "minimiio, , der
1997 (WA);Brown, Land, cowls"ion, above n 141* [3.32], For a history of the term 'injurious affection',
see Folke, tone , Metrop, lit"" fogi, ,, Planning, ,,!fro"itv [1968] WAR 164,166-167 (Virtue I). For a
review of the use of the term, see also Law Reform Commission of Western Australia, above n 152,7,

LA Stein, Principles of PIO, ,rimg Low (Oxford University Press, 2008) I

.
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controls constitute an acceptable intrusion into private property rights. Parliament

may be 'a means of controlling and balancing the two interests. "" Courts are precluded
from making any determination of what is for the coriumon good. "' Planning laws are
ultimately 'concerned with fundamentally more important objectives than the rights of

those with various interests in land inter se. .. the ultimate focus of planning regulation

law is the land itself. It is not, as such, merely the ephemeral possession or ownership of

land. '

.

2.5

This chapter considered the meaning and content of key terms and concepts

fundamental to this thesis. The concept of real property rights is introduced through a

broadened bundle of rights theory. The contemporary view of property rights as a

human right establishes a significance of the State's regard for property rights beyond a

significance to landowners, The qualified nature of land ownership is acknowledged

through the doctrine of tenure and possibly by indefeasibility of title, but the

construction of Torrens land title as nothing more than a statutory title is rejected

Conclusions

Property rights are contextualised, in particular through an examination of the

relationship between property rights and society. The significance of property rights

extends well beyond the object over which the rights attach. Adherence to parliamentary

sovereignty has ensured that property rights remain subject to State plenary legislative

power. That power may be exercised by the State to take away property rights. The

State may enact laws such as with respect to planning, which consider public interests

over private interests and which may benefit or burden landowners. There is no

justiciable right to property, and the interpretation applied to statutory provision will

ultimately determine what compensation a landholder may receive upon a resumption.

The State may also enact laws which ultimately consider the public interest rather than

private interests to be painmount. The significance of property rights to our society is

established, along with the vulnerability of property rights to the State.

o

''' Ibid, I, 12; see also bullyig. , Coshot1 (1994) 83 LGER, ^. 22.35 (Bryson I),
''' Great Forth"dEsiaies PLC V Westmi"SIer CC (1983) 50 P & CR 20,30 (Purehas LJ), cited in DJ and
ICH Gifford, above n 223,12-Il; see also Regi, ,@ v Coin"lissio, ,e, ,for Town and Country PI@,,"ing ex

flay!e The Cmre, Ice Coin", is$1'011[1961] Tas SR 33.35 (BurburyCJ),
"' See generally King v lones (1972) 128 CLR 221,224 (Barwick CJ); Cm. k King & Co Pty Lid v
AUS!,. charr Wheat Board (1978) 140 CLR 120, 153-154 (Barwick CJ), cited in P Ryan, U, .bq, ,
Develop, "e, ,! Law and Folic. v (LBC, 1987) t1,201; see also Westmi, ,SIer Bank Ltd v Bel, erl<v 801,011gh
Council[1969] I QB 499,533 (Salmon LJ)
''' Hillyo1m P4j Lid v Heave" 's Door' P4v Lid (2004) 220 CLR 472,496 (Kirby I dissenting).
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Chapter 3: A Review of Literam re on the State's regard for Australian
real property rights, with a focus on parliamentary enquiries and

Western Australia

3.1

3.1. I

Introduction

This chapter reviews the approach and method of literature on the impact of State

regulation and resumption on Australian real property rights, with a particular focus on

Western Australia. The chapter begins by identifying the need for a broadly focussed

enquiry on the State's regard for property rights. Various sources of literature, its

chronology, and context are established, Six key areas common to the literature are

identified which then form the basis of chapters 4-6. These areas are land tenure,

mining rights, water rights, resumption and compensation, and plainting and

environmental laws. A seventh area, criminal property confiscation, is identified in

chapter 6. Within each area, private and public perspectives are identified, revealing

areas of consensus and disagreement concerning the State's regard for property rights.

Chapter 3 also seeks to better contextualize the significance of chapters 4-8. Tentative

conclusions are presented regarding the literature, and some limitations of the literatore

are identified.

Approach, structure and method

Literature has been selected based upon three criteria-relevance, authority and

currency'-although individual literature may not satisfy all three criteria. Because s

51(xxxi) of the Coriumonwealth Constitution does not apply to acquisitions by the

States, ' literature on the Constitution has not been included in this chapter. A

consideration of 'just terms' is limited to matters of State compensation. Limited

reference to New Zealand literature is made for comparative purposes.

' Edith Cowan University, Lirera, "re review/ICOdemic Tip Sheet, 2008* 2
' See e. g. Rye v Re"sh@w (1951) 84 CLR 58 at 79-80; see also \A Planning Coin, ,, jusio" v Finydro
(2007) 49 SR (WA) 165, 169.
' New Zealand has had a long history of state taking of properly rights without just compensation,
supposedly in the name of the national interest L Evans and N Quigley, 'Compensation for Taking of
Private Property Rights and the Rule of Law' in R Evans, (ed)* Modern Ch@/Ie, ,ges to the RMIe of L"w
(LexisNexis, 2011) 233,245,253. R Evans traces the taking of property rights without compensation
back to as early as 1865 in relation to the acquisition of Maoriland: 243; but of conrr", C-C Huang. 'The
Constitution and Takings of Private Property' (20 I I ) New Zealo, ,d Unit, ersiiies hat' Review, 624.

.

.
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3.1.2 A more broadly focussed enquiry is required

Literature on the State's regard for real property rights often arises in the treatment of

subject areas such as environmental law, ' planning law, ' constitutional rights and
freedoms ' and human rights law. ' The subject of compensation for land resumption is
also a recognized area of study in its own right. ' However, the consideration of the
State's regard for property rights within these disciplines is secondary to their core

focus. The literature is generally concerned with more narrowly defined issues. For

example, the State's regard for property rights might be considered within the context of

the principles of statutory interpretation operating to establish a presumption against the

uricompensated State taking of properly rights or preventing the establishment of a

public interest exception when construing statutory provisions. A study of statutory

interpretation is relevant when considering the extent to which the State may shape

property rights, as is the consideration of property rights within environmental,

PIarming, constitutional and human rights law. However, narrowly focussed studies

cannot of themselves draw meaningful conclusions on the State's regard of property

rights. This requires a more broadly focussed enquiry, of which there has been only one

detailed enquiry undertaken so far. ''

.

o

3.2

State regard for a landowner's bundle of rights has been the subject of some study

within Australia, although the sources of the literature are many and varied. The

literature may be a product of particular politics of the period, Appropriate context must

be considered when reviewing relevant literature.

Literature sources, chronology and context

' See e. g. G Bales, Environmentat Law in AUIr@fro (LexisNexis, 8th ed, 2013) Ch 3; DE Ficher,
Australian E"I, ironme"in/ Low Nomis. Principles mrd R"/or (LawBookC0,2"' ed, 2010) Ch 9.
' See e. g. LA Stein, Principles of PIO""ing Law (Oxford University Press, 2008) Ch I, Pt 2,
' See e. g. S Ratnapala and I Crowe, Australia, , Consii!11no"al Law Foi, "darto, ,s and Theory, (Oxford
University Press, 3" ed, 2012), ch 16,

See e. g. M Badaric, P Fans and T Alexander, Alls!ran"" HMM"" Rights Low (CCH Australia, 2011)* ch
11.

See e. g. Ms Iacobs, Law of Coinp, 1130rv Load, commitio" (Lawbook Co, 2010); GL Fricke QC (ed),

Co"!pubo, y Acorusiiib, I %!"'Land I'M Weslew, AUSir"/in (Law Book Co, 2"' ed, 1982); D Brown, Lolld
Acquisition (Lexisnexis, 6' ed, 2009).

See e. g. G MCLeod and A MCLeod, *The importance and nature of the presumption in favour of private
property* (2009) 15 LGU 97.

Standing Committee on Public Administration and Finance, Report of Ihe Sinndi"g Commit!ee on
Public lidmi"is!folio, I and Fling, Ice in Rel@lion to chefmp@or orSi@!e Gol, eru"tall AC!ions in?d Processes
on lire Use gild Enjo. vine, it of F1. eehold and Leasehold Land in lyesrer" flustrqli" (Parliament of Western
Australia, Report 7,2004)
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Few studies have been broadly focussed, In 1952, a State royal commission examined

land compensation and betterment. ' ' From the 1960s, matters of compensation and the
conflict between planning legislation and property rights were examined by the legal

profession. " The impact of planning, environmental and resumption laws on the fee
I t th b' t f fl' t' minentar '' From the 1970s onwards,simple estate was the subject of conflicting commentary. From the 1970s onwards,

narrowly focussed State parliamentary enquiries were undertaken regarding the State s

treatment of aspects of property rights, such as mining. The only exception to the

narrowly focussed literature during this period was the federal parliamentary enquiry

into land tenure in the 1970s, which recoinrriended a fundamental reshaping of

Australian land tenure.

From the 1980s, the ternis of reference of State parliamentary inquiries into property

rights broadened '' CUIminating in the wide-ranging 2004 Standing Coriumittee on
Public Administration and Finance report on the impact of State GoveiiuLient actions

and processes on a landholder's bundle of rights. '' This report included a consideration
of land tenure, resumption and compensation, and environmental and planning

restrictions, and reviewed extensive submissions from landholders and government

agencies, Of all reviewed literature, this report has the most relevance to this thesis. The

' ' Honorary Royal Commission on the Town Pig, ,"IPIg grid Development 11ct ^mendme", Bill 1951.
Report (Government Printer, 1952) t6n.
'' See e. g. EF Downing QC, 'Some Aspects of Compensation' (1966) 7(3) University of Western
AUSir@it@ Law Review 352. This article was prepared from a paper read at the 1966 Law Summer School
held at The University of Western Australia; see also TR Morling QC, 'Conflict of Planning Legislation
with Private Interests: Litigation likely to arise front the Implementation of a Planning Scheme' (1970)
9(4) U\11 Low Review 303. This article was read at the Annual Summer School at the Law School of The
University of Western Australia, February 1971.
'' See the opposing views presented by I Baaiman, 'The Estate in Fee Simple' (1960) 34 AC/'3; R Else-
Mitchell, 'Unto John Doe His Heirs and Assigns Forever: A Study of Properly Rights and Compensation'
(January 1967) APL1,5,
'' See Western Australia, Committee of Inquiry appointed to inquire into, and report on, the operation of
the Mining Act of the Stale and to report on whether any and what amendments should be made to the
Mining Act 1904, Rel?on (Parliament of Western Australia, 1971); Report @1the COMmi!lee @11"quipy,
(1973). See also Standing Committee on Government Agencies, Rerun!PIio" of Land by Governme, 11
Agendes: FinalR, ;@on (Parliament of Western Australia, June 1987) 13. This report was largely based
upon the 9" report of the Standing Committee on Government Agencies, Rerun!PIio, , of Land by
Gove, ,Mein Age, ,cies. . PropoJOISjb, , Reform (Parliament of Western Australia, August 1986); Standing
Committee on Public Administration and Finance, above n 10.
'' See e. g. Commission of Inquiry into Land Tenures, Final Repori (Australian Government Publishing
Service, Canberra, February 1976); see also Commission of Inquiry into Land Tenures, Firsi Report
(Australian Government Publishing Service, Canberra, November 1973). The Commission of Inquiry was
undertaken during the years of the Whitlam Government.

Standing Committee on Government Agencies, Fi"o1 Report, above n 14,13. This report was largely
based upon the 9' report of the Standing Committee on Government Agencies, Propos@/s for R<10n",
above n 14.

Standing Committee on Public Administration and Finance, above n 10,
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report triggered a fomial response from the Government. " However, the Committee's
recommendations did not represent any substantive legal or philosophical shift, '' and
although wide-ranging, neither the report nor the Government's response considered all

relevant issues, nor dealt with them conclusiveIy. "

The State's regard for property rights in WA has received close attention from industry

over the last decade. " All industry Working Party considered key areas of

unprecedented State erosion of property rights over the previous decade. The Working

Party argued that property rights had been increasingly regulated and subject to

compulsory acquisition since settlement '' and identified town planning laws as most
significant, Two similar papers published by the institute of Public Affairs closely

followed the Working Party. " The chief economist from the Australian Chamber of
Commerce and industry also collunented on the increasing regtilatory taking of property

by the subordination of property rights to State purposes, but no examination of State
I dk26laws or practices was undertaken .

'' Government of Western Australia, Response or The WeSIer" AUS, ,t?lion Government to The WeSIer, ,
Alls!roli@" Legisl"tive Council Sinndi, Ig Commit!ee o" Public Adminisrr@lion and Finance in Rela!to, , 10
Ihe Imp"ci of Stole Governme"I AC!ions o11d Processes o11 the Use and E, !Ibyme, it of Freehold grid
Legsehold L@"d in WeSIer" Austin/i@.

See Standing Committee on Public Administration and Finance, above n 10,255, Recommendation 23,
on mining interests, which merely recommended the publication of an updated code of conduct; see also
349, Recommendation 24, on land clearing restrictions, which merely recommended all applicants for
land-clearing permits be provided with details of the content of public submissions received on their
application; but note, 384, Recommendation 27, on tax incentives for the preservation of natural
vegetation. The only major shift represented in the Report was the recommendation that a legislative
requirement be introduced that any policy, strategy, plan or other document impacting on administrative
decision-making with respect to land-use that affects any title to land be of no effect unless regisiered
under the Tortens system: see 530, Recommendation 35.
" For example, the Committee was 'precluded under its standing orders from making findings on the
merits of individual cases': Standing Committee on Public Administration and Finance, above n 10, ii.
The Committee also dealt with numerous matters by merely recommending further review by the State
Government: 135, Recommendation 12; 163, Recommendation 13; 351, Recommendation 25; 384,
Recommendation 27; 385, Recommendation 28; 403, Recommendation 29; 4/2, Recommendation 30;
4/6, Recommendation 31. Regarding the government response, see above n 18. The Government's
response merely agreed with the 'general thrust' of the Committee's recommendations: see generally
Government of Western Australia, above n 18,2-3.
'' See e. g. L Staley, 'Property Rights in Western Australia: Time for a changed direction' (Institute of
Public Affairs Occasional Paper, July 2006); L Staley, 'Realmping the landscape. The quiet erosion of
property rights in Western Australia' (Discussion Paper* Institute of Public Affairs & Mannkal Economic
Education Foundation Project Western Australia, December 2007).
~' Working Party on the Erosion of Property Rights, 'Properly Rights Under Attack in Western Australia.
A Paper Addressing the Erosion of Property Rights in Western Australia' (Discussion Paper, February
2004). The working party comprised the Property Council of Australia, the Real Estate Institute of
Western Australia, the Urban Development Institute of Australia. and 'other interested individuals'.
~' Working Party on the Erosion of Property Rights, above n 22,6.
.416^^, 9-I O
~ Staley, above n 21.
'' s Kates, 'Private Properly Without Rights' (Summer 2001 2002) 17(4) Policy, 32,33.

o



Contemporary Australian thinking on property rights has been explored by government

only over the last decade' , with attention largely focussed on water and environmental
issues. " The Australia Institute published a discussion paper on whether farmers should

be provided with compensation when their property rights over land and water were

restricted or extinguished by environmental controls, State Government attention often

reflects this narrowly focussed refbnn. Examples include water access entitlements

from 2006. " In 2007, a State Consultation Committee considered the protection of

property rights under a proposed Human Rights Bill, and similar action occurred at a

federal level. " Debate over the State*s treatment of property rights continues to be

topical.

Law refonn has largely remained narrowly framed and compensation focussed. The

Commission*s report on the principles, practices and procedures concerning

compensation for injurious affection in 2008 made some substantive recornniendations
relevant to this thesis. " The Commission stressed the continuing importance of

'' C Mobbs and K Moore, Property: Rights grid Responsibilities, Current Austin!inn Thinking (Land &
Water Australia, 2002). The aim of this publication was to improve the sustainable management of land,
water and vegetation.
'' E. g. how to define a system of water titles: see ACIL Tasman, An I:a'ective System of Defining Water
Property Tilles Research Rel, on (Land & Water Australia, 2004).
'' A Macintosh and R Denniss, 'Property Rights and the Environment, Should Farmers have a right to
Compensation?' (Discussion Paper 74, The Australia Institute, November 2004), v.
'' Government of Western Australia, Department of Water, Western AUSir@lid 's Implementation Plum/or
a National Water Imitative (Department of Water, Perlh, April2007) 17.
'' Consultation Committee for a Proposed Human Rights Act, ^ 17'4 Human Rights ^of: Rayon of the
Constitution Comintiteejb, a Proposed HMMo" Rights ^c# (November 2007) t4.3.31.
'' see National Hiding" Rights Consultation Report (September 2009). Recommendation 25 simply refers
to 'the right to property. ' However, the Committee, (369), recommended that 'tall the very least, the
provision should provide for just compensation and due process for the compulsory acquisition of
property by the Commonwealth of property required for public purposes, ' The introduction of a federal
Human Rights Act was later rejected by the Commonwealth Attorney General: see Commonwealth of
Australia, dustra/i@'s HMMa" Righ!s Framework (April2010); see also S Gamble, 'New Human Rights
Framework Falling Short of Effective Protection' August 2010, Brief; 14. See also Human Rights and
Anti-Discrimination Bill2012 (Cth). Note d 203 which concerns compensation for the acquisition of
properly. This provision is 'designed to ensure that the Bill does riot interfere with a person's properly
rights in a way that contravenes s 51(xxxi) of the Constitution': see Explanatory Memorandum
(November 2012).
'' see e. g. emerging issues such as fracking and coal seam gas extraction in M Weir and T Hunter,
'Property rights and coal seam gas extraction: The modem properly law conundrum' (2012) 2 Prop L Rel,
71; K Galloway, 'Landowners' vs Miners' Property Interests: The unsustainability of property as
dominion' (2012) 37(2) AllU 77.
'' See e. g. Law Reform Commission of Western Australia, Con!pelts@lion for Netv Sired Alignments,
Rayon (Project N0 39, March 1977); Law Reform Commission of Western Australia, Coinpe"sono"for
flu'"noris Aleciio, ,. Final Repori (Project N0 98, July 2008). See also Law Reform Commission of
Western Australia, 'Compensation for Injurious Affection' (Discussion Paper, Project N0 98, October
2007).
'' Law Reform Commission of Western Australia, Fi"@I Report, above n 34. See also Law Reform
Commission of Western Australia, (Discussion Paper). above n 34.
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Parliament retaining oversight of the purposes for which land may be resumed. ''

ColIu, ,onwealth law refbmi has also been narrowly framed and compensation

focussed '' although in 2014 a review of Commonwealth laws encroaching on

traditional rights, freedoms and privileges was undertaken. " All interim report
acknowledged some Commonwealth laws may interfere with property rights. "
Complaints with respect to State laws were noted, but State laws did not fomi part of

the review. " Of particular interest is the suggestion that consensual arrangements might
achieve policy outcomes while at the same time addressing concerns with respect to

properly rights.

.

WA's legal profession continues to write extensively on State planning, environmental

and criminal laws which impact on a landowner's property rights, " Legal scholars have
for some time considered the State's regard for property rights within specific discipline

areas, such as mining law"and water law" and more broadly in relation to

'' Law Reform Commission of Western Australia, F1hq! R<!?on, above n 34,28. On the Government's
response to this report, see eg Government of Western Australia, Department of Planning, Planning
makes it happen: phase two Review offhe Planning and Developme, ,I AC! 2005 (September 2013) 4 at
seq.

' Australian Law Reform Commission, Lands Acquisition and Compensation (Australian Government
Publishing Service, Canberra, Report N0 14,1980). Note (151) that the Commission was not concerned
with 'the wide implications of the effect of allgovemment activity on individual landowners nor the issue
of who should receive the benefit of windfall gains or bear the burden of losses which occur as a result of

IUblic development and planning generally. '' Australian Law Reform Commission, Review of Commonwealth L"1,310r Consis!e, ,cy with Traditional
Rights. finedon, s andP"integer (IP 46,2014) 161.
'' Australian Law Reform Commission, Tradition@I R^gh!s dpid Freedoms E"erucch, "on! by
Commonwealth Lows (ALRC Interim Report 127, 3 August 2015) [8,138]. Commonwealth
environmental laws raised the most controversy.
001bid, [8,139].
'' Ibid, [8,141]. No consideration, however, is given to the content of the 'consensual arrangements' or
how such arrangements might be secured, and 'further investigation' is called for. Some attention has
been given to the impact of High Court cases to highlight a fundamental disregard by the Commonwealth
of private property rights: see A Moran, 'How a railway in remote WA is slowing down your internet'
(March 2009) 61(I) IPA Review 40413. This article considers the background to the decision in BHP
Billiioiilro" 0, ,e Ply Lid v National Competition Cow, ,ci1 [2008] HCA 45.
'' see e. g. D MCLeod, 'Compensation Issues-Snatch & Grab Land Acquisition & Compensation' (The
Law Society of Western Australia Seminar, 27 November 2002); D MCLeod, 'The Fairness of
Environmental Control A New Decade: Economic opportunity vs environmental awareness' (Law
Society of Western Australia Winter Conference, Broome, 1990); A Musikanth, 'Acting on behalf of a
commercial client with an interest in the asset* in Set",. e of Clie"I'S IISse, s by Ihe Sidle, (Law Society of
Western Australia, 18 March 2009) Topic 3.
'' M Hunt, Miming Law fir Western A1, SIItilia (Federation Press, 2009) t1.9.31; M Hunt, 'The Mining Act
of 1978' (1981) 11U 317,324; M Hunt, 'Government Policy and Legislation Regarding Mineral and
Petroleum Resources' (I 988) 62 AU 841, 843; IRS Forbes and AG Lang, A1, strung" Mi, ,ing &
Ferrulei, in L@us (Butterworths, 2"' ed, 1987) t2021.
'' See I^I Banleti, A Cardner and B Humphries (eds), \"re, ' Resources Law und Mo"@geme"t 111
We3rd, ,, Australia (The University of Western Australia, 1995) [2.22]; RH Bamett, A Gardner and S
Mascher, Worer Law in lyes!er, , Allsiro/ia: COMporoiive SIMdies on of Opii0"$167 Refo, '"I (The University
of Western Australia, 1997) [44.11-144.2].

.
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environmental" and planning law. " However, the consideration by legal scholars of the
State's regard for property rights in WA has been the subject of only one recent study.

Only limited attention has been afforded by Australian academics to whether a bill of

rights should include property rights, "

Within New Zealand, the government has considered whether compensation should be

afforded to landowners affected by regulation, " and the relationship of property rights

to environmental policy. " New Zealand lawyers have focussed on legislation relevant
to the protection of property rights, while industry groups have focussed on the issues

of takings and compensation. " New Zealand scholars have more recently considered
the State's regard for property rights within the context of the rule of law and human

vigilts. " At an international level, the international Property Rights index has measured
the degree to which domestic laws protect private property rights and the degree to

which goveiTrrnents enforce those laws. "

'' K Gray, 'Can Environmental Regulation Constitute a Taking of Property at Common Law?'(2007) 24
EPU 161.

'' The impact of planning laws was closely considered by As Fogg, Alls!Folic" Town Planning Law. .
Uniformity dind Ch@"ge runivcrsity of Queensland Press, 1974). For a more recent consideration by the
former chairman of the WA Town Planning Appeal Tribunal, see Stein, above n 5, 12-22; see also
generally R French, 'Property, Planning and Human Rights', (Speech delivered at the Planning Institute
of Australia National Congress, 25 March 2013).
' L Finlay, 'The Attack on Property Rights' (Paper presented at the Annual Conference of the Samuel
Grimth Society* 28 August 2010); see also L Finlay, 'The Erosion of Properly Rights and its Effect on
Individual Liberty' in S Ratnapala and GA Moens (eds), Jarispnrde"ce of Liberty (LexisNexis
Butterworths, 2011) Ch 20. Note, however, that Finlay considers the Store's disregard for property rights
as part of a paper which focussed largely on interstate matters, such as the Wild Rivers ACi 2005(Qld).
'' See e. g. S Evans, 'Should Australian Bills of Rights Protect Property Rights?' (2006) 31 (1) AllU 19;
see also Castan Centre for Human Rights Law, 'Submission to the National Human Rights Consultation
on a Bill of Rights for Australia' (Momsh University, Melbourne) 16.191. Castan questions the
constitutional power of the Commonwealth to pass legislation which includes a 'right to property', except
perhaps using the external affairs power, and argues that s 51 (xxxi) provides adequate protection of
property rights at a federal level.
'' K Guerin, 'Protection against Government Takings: Compensation for Regulation?' (New Zealand
Treasury Working Paper 02 18, September 2002).
'' K Cuerin, 'Property Rights and Environmental Policy: A New Zealand Perspective' (New Zealand
Treasury Working Paper 03 02, March 2003).
'' See e. g. M Chen, 'Strengthening the protection of private property: the Regulatory Responsibility
Taskforce 2009 and revised bill' NZL@wyer. Issue 129, (LexisNexis, 2010).
'' see e. g. B Wilkinson, 'A Primer on property rights takings and compensation' (Paper prepared for
Business New Zealand, Federated Farmers, the New Zealand Business Roundtable and the New Zealand
Chambers of Commerce, Wellington, 2008). A particular focus was given to the Public Works kid
1981(NZ) and the need to extend the principle of compensation for takings beyond land to all forms of
properly, the New Zealand Bill of Rights der 1990 and its disregard for property rights, and the
restrictions on land use and disposal and provision diseniitling a landowner to compensation for land
controls under the Resource Management lief 1991 01Z).
'' Evans and Quig!ey, above n 3,233; see also Huang, above n 3; L Evans, N Quigley and K Counsell,
'Protection of Private Property Rights and just Compensation: An Economic Analysis of the Most
Fundamental Human Right Not Provided in New Zealand' (unpublisl, ed and undated).
''see hitp: WWW. international properly rightsindex. org. The Index reports that the protection of physical
property rights has declined slightly to a score of 7.9 out of a possible 10 for 2012, Australia has a global
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3.3

The classification of literature assists in identifying underlying reasons for different

perspectives, and identifies areas of consensus and disagreement. The literature broadly

falls into two categories, although there is some overlap between these categories, and

the literature may contain elements of both categories. The Government may seek to

position itself as bringing a balance to these often competing perspectives. "

Literat"re classification

.

3.3. I Private interest perspectives

The first category comprises literature which considers the State's regard for property

rights through an examination of the impact of State Govenmient actions and processes

on a private landholder's property rights. " This perspective typically focuses upon the
impact of regulations and controls which operate to limit a landowner's property rights,

and the adequacy of compensation, A recurrent theme is the importance of

compensating landowners affected by government processes, while the matter of

betterment is often overlooked. A core feature of private interest perspectives is the

focus on common law notions of land and the fee simple estate.

3.3.2 Public interest perspectives

.

A second category comprises literature which considers the challenges presented by

property rights to the public interest, A public interest perspective typically focuses

upon securing the public interest. Property rights are often afforded only secondary

consideration, and may be seen as an impediment. " The related problem of capturing
betterment by the State from landholders is often considered. A core feature of the

public interest perspective is the focus on the notion of land title as a statutory concept,

a perspective already challenged in chapter 2

ranking of 22 out of 130 countries for the protection of physical property rights, and an overall property
index ranking of 12 out of 130 countries along with Austria, Hong Kong and Singapore. The Index finds
that Australia 'still continues to be one of the world's leading countries for the protection of property
rights. ' For 2012, New Zealand was scored 4.6 out of a possible 10 for the protection of physical property
rights. However, New Zealand has a higher overall ranking of 6" out of 130 countries, alongside
Denmark and Luxembourg. Finland scored the highest ranking of I out of 130 countries, which included
a I out of 130 ranking for the physical protection of properly rights.
'' see e. g. Government of WA, Respo, ,se, above n 18.8,
'' see e. g. Staley, 'Reshaping the landscape', above " 21; Finlay, 'The Attack on Property Rights', above
n 47.5; see also Finlay* 'The Erosion of Property Rights'. above n 47.
'' See e. g. the burden that broadly based compensation regimes would present when seeking to implement
environmental management policies: Bales, above n 4, [6.34]



3.4

Six common areas of focus exist across private interest and public interest perspectives

on the State's regard for property rights. These areas are not discrete, so the division

between the six areas is somewhat artificial. The six areas, and accompanying private

and public interest perspectives, are considered below.

Literature focus

3.4, I Land tenure

Land tenure is the first coriumon area of focus across the literature. At its core is a debate

over whether the regulation of property rights constitutes a taking. The literature reveals

conflicting private interest and public interest perspectives on the source and qualities of

land tenure, particularly in relation to the fee simple estate.

A private interest perspective consider the fee simple estate from its common law

origins. COLIu, 10n law notions of 'land' and 'fee simple' are seen as having lost much of

their original content from statutory intrusions. The impact of the State on a

landowner's property rights is regarded as a taking of property rights. The fee simple

estate is even seen as reduced by the legislature to something akin to medieval

copyhold. " State land resumption destroys the otherwise perpetual duration of the
estate in fee simple, while restraints on alienation imposed by town planning schemes

impose a fonn of user at odds with ownership. " The private interest perspective looks
to economics to include within the notion of land ownership riglits not normally

associated with ownership, such as freedom from arbitrary constraints on use. The

wider rights of ownership are construed, the greater the perceived infraction of property

rights by the State. Private interest perspectives may have been driven by the State's

For example, a consideration of land resumption must include a study of injurious affection arising
from that resumption, while a study of the impact of planning laws also requires attention to injurious
affection arising from planning laws

Baalman, above n 13.5
Ibid. Respectfully, this assertion may riot be correct. Copyhold:

... was tenure by villeinage, .. its form and characteristics changed depending upon the traditions
of the manor. .. the tenant ... had to do what his lord demanded and had no rights in the property
beyond those which the lord acknowledged in his own manorial court, ., the Crown would only
interfere at the beheSI of a free inari. .. the tenant in villeinage had no seisin and could riot transfer
his interest without his lord's consent. .. the copyhold tenant could not sue or be sued in the
common law courts in respect of his holding

AR Buck, The Making of, 4/1sir"/in, , Prope, .o1 Lqw (The Federation Press, 2006), 68.1n any event, as
Buck confirms, copyhold tenure was never introduced into the colony of New South Wales
61 Baalman, above n 13.6
'' Evans and Quigley, above n 3,236; but cf contra Huang, above n 3,621

.
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shift from reliance on crown grant reservation to secure public interest considerations to

the less visible statutory regulation of land ownership. '3

Private interest perspectives are not without criticism. Common law notions of 'land'

and the 'fee simple estate' may not be conclusive that the legislature has manifestIy

changed the nature of land ownership. If regard is had to the qualified nature of the fee

simple estate, then regulatory controls may not be at odds with the freehold estate. Nor

has it been accepted that planning laws operate to convert the fee simple estate from an

interest in land to an interest in a particular use of land. " Funhemiore, the State's power
of resumption may even have enlarged rights associated with the estate in fee simple

with a corresponding diminution of crown rights, if regard is had to how compensation

has been assessed upon a resumption. '6

. A public interest perspective qualifies a landowner*s property rights to overriding public

interest perspectives, " and may relegate the fee simple title to a mere product of
statute. " On this view, public interest obligations through crown reservation (an almost

constant feature of WA land tenure) and statutory restrictions are not at odds with land

ownership, nor do they constittite a taking of those rights. " Regulatory controls may be
characterized as akin to the restricted rights of enjoyment that a lessee enjoys over

demised land, " However, the portrayal of restrictions on property rights attaching to the

fee simple estate as akin to private leasehold covenants is not only to confuse what are

.

'' S Christensen, P O'Connor, W Duncan and R Ashcroft, 'Early Land Grants and Reservations: Any
Lessons from the Queensland Experience for the sustainability Challenge to Land Ownership' (2008) 15
James Cook U L Rev 42,44.
'' BH Davis* 'Legal Aspects of the History and Background of Town and Country Planning (an Historical
jurisprudence of Planning)' (1969) 3111Z UniL@w Rev 310,322. Davis argues that given the medieval
incidents of tenure which restricted the full exercise of the right of possession in favour of the
landholder's immediate lord, planning laws simply represent a 'twentieth century incident of tenure'.

L Voumard QC, 'Town Planning and Conveyancing' (1966) U\^ Law Rev 4/1 at 4134/4; cf conira
H Potter, 'Caveai Emptor or Conveyancing under the Planning Acts' (1948) rite Conveyc"cer 36.

Else-Mitchell, above n 13.6. Mr Justice Else-Mitchell was ajudge of the Supreme Court ofNSW and
the Land and Valuation Court ofNSW, His Honour went on to chair the Federal Commission of Inquiry
Into Land Tenures discussed below. It is no doubt significant that the publication of his Honour*s article
occurred in the same year as the Repor! of tire Royal Commission off, 19Ni, y into Rating, VCI"alto, , inId
Local Government Finance (New South Wales. May 1967). That Report recommended a development or
betterment charge on land value increments arising from planning schemes. For a consideration of this
Report, see IM Pullen, 'Tlie Betterment Levy' (April 1968) APU 43. For a consideration of the
subsequent betterment legislation in NSW, see I Pullen, 'The NSW Land Development Contribution Act
I970' (January 1971) Ro. vatAtisr Planning Instilli!e Joi, rim15.
'' see D Grinlinton, 'Properly Rights and the Environment' (1996) 44PUI, 4-7.
'' See e. g. S Christensen, 'Adapting the Torrens System for Sustainability-Can it be Better Utilised?'
(Paper presented at the I 0" AUStralasian Property Law Teachers Conference, Properly und Slumi, robint, *
The University of Western Australia, 2426 September 2010). Christensen concludes that the public
interests should be afforded an in rein status over a landholder's title.

Ibid. Christensen concludes that the public interests should be afforded an in rein status over a
landholder's title.

Macintosh and Denniss, above n 29.52



very different property rights, but also to ignore the legal, political and economic

significance attaching to the foe simple estate,

In its most radical expression, a public interest perspective regards private property

rights as inconsistent with the public interest, " and recoilul. Grids a radical reshaping of
land tenure. Traditional assumptions associated with land tenure are challenged. A

Commonwealth parliamentary collrrnission recommended that ownership and

possession be replaced with enjoyment and use as 'the dividing line between public and

private rights over land'. '' Although it accepted that fee simple grants should continue
to be the basis of residential land use, crown grants of a fee simple estate for industrial

or connnercial purposes were to be replaced by a fixed-term lease, with existing non-

residential estates in fee simple to be converted to crown leasehold through a persuasive

process of taxation concessions to landowners. " A national land policy directed to
' I welfare and economic ros erit was at the core of these recommendations '' Thesocial welfare and economic prosperity was at the core of these recommendations. The

Commission eventually recommended that legislation reserve to the Crown all futune

land development rights, and that development restrictions be secured by covenants in

favour of public authorities. " For land made available by the Crown for income-

Commission of Inquiry into Land Tenures, Fi"@JR<!?on, above n 15. The Final Report considered that
'an individualistic approach to property rights and land ownership is incompatible with the public interest,
unlessindividual rights are restricted to the use and enjoyment of land': Recommendations 4(a) and (f), 2,
and [2.8].
'' Commission of Inquiry into Land Tenures, Firs! Report, above n 15. The First Report challenged
traditional assumptions that Australian land tenure fell into two discrete categories of freehold and
leasehold, [6.7]-t6.91, The Commission argued that both forms of tenure were based on limited freehold,
a title dependent upon the performance of conditions, and referred to SH Roberts, History of Austin!i@it
Land Salleme"I 1788-1920 (MacMillan, South Melbourne, 1968) 409. At a slate level, a failed attempt to
transition from freehold to leasehold tenurein 19/2 is briefly considered in Chapter 5.

Commission of Inquiry into Land Tenures, F1}SI Rayon, above n 15, t2,131, The Commission of
Inquiry into Land Tenures, Final Report, above n 15, considered that 'an individualistic approach to
property rights and land ownership is incompatible with the public interest, unless individual rights are
restricted to the use and enjoyment of land': Recommendations 4(a) and (f), 2* and t2.81.
' Commission of Inquiry into Land Tenures, FinelRepor!, abo^e n 15. t7,301, t7.5n, t7.69(a) and (c)I. A

number of advantages were identified by the Commission in relation to leasehold over fee simple, such as
the relative ease with which pollution control might be addressed through leasehold covenants, as
opposed to the statutory regulation required to restrict fee simple usage: [7.58]; see also Else-Mitchell,
above n 13,10, His Honour acknowledged that this would mean that the value of an owner's interest in
land would diminish year by year, as would land speculation. For a discussion of his Honour's proposed
case by industry, see R Collier, 'Unto John Doe His Heirs and Assigns Forever-An Appraisal by a Real
Estate Consultant' (, uly 1967) APU, 73. Collier considers a number of alternative proposals for securing
contributions towards the cost of public works.

Commission of Inquiry into Land Tenures, F1h"I Report, above n 15, t241, Two evaluative criteria
were to be applied to land policy. Efficiency was the first criterion, including a requirement that land
development, use, and re-development be controlled in the public interest: 12.7(01. The second criterion,
equity, required that landholders belimited to gains from Ihe development or use of land and be excluded
from gains associated with passive land ownership.
'' Commission of Inquiry into Land Tenures, F1h"/ Report, above n 15. 12.351. 'Development rights'
consisted of 'rights to convert land from rural to urban use or from one urban use (or intensity of use) to
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producing purposes, all capitalized benefits derived from land location were to be

retained for the benefit of the Crown. Although these recommendations can be best

understood within the radical politics of the early 1970s, the notion that freehold tenure

might be replaced with leasehold tenure retains some currency. "

Common law notions of land and ownership, or the alignment of the public good with a

State*s regard for property rights, have form the basis of criticisms of the public interest

perspective. As regards the Commission's proposed refomis to land tenure, these

attracted strong criticism, particularly in relation to the proposal that capital gains

associated with changes in the pennitted land use vest in the Crown. "

.

3.4.2 Mineral rights

The State's regard for a landowner*s mineral rights is the second common area of focus

across the literature. The assertion of prerogative rights to royal metals and reservations

in crown grants has brought about public rather than private ownership of minerals. "
Crown reservations of title to minerals have permitted the Crown to Ginpower miners to

conduct mining upon private land. The almost complete abolition of private mineral

ownership by crown reservations has been asserted following changes to tenns of land

grants from I January 1899/2

.

A private interest perspective regard the collarnon law concept of 'land' as having been

fundamentally altered by crown reservations of title to minerals and statutory rights to

conduct mining upon private land. " Attention is often focussed upon the impact of
mining on agricultural land. A Coriumittee of Inquiry recognized that mining is a

'drastic invasion of traditional common law rights attaching to ownership of freehold

another'. Development rights already granted were not to be included within this proposed legislation:
t2361-

Commission of Inquiry into Land Tenures, Final Report, above n 15,12.17(c)l
' See S Boydell, N Watson, V Mangioni, M MCMillan and S Sankaran, 'The Republic and its impact on

property rights in Sydney' (Asia-Pacific Centre for Complex Real Properly Rights, University of
Technology, Sydney, 2007) 9-10
'' See e. g. Baalman, above n 13; Finlay, 'The Erosion of Property Rights', above n 47, Ch 20,26.
'' See R Parish, 'The Commission of Inquiry into Land Tenures' (1977) I Austin/ion Jolly^, o1 of
M@""gente, It 35.50-51
in For bes and Lang, above n 43,1202j.
"' Hunt, Mi, ,i, ,g Lawi, , Weste, ",, I'M, @1/@, above n 43, t1.9.31, citing s 15 Landrtci1898 (WA); see also
Hunt, 'The Mining Act of 1978' above n 43,324
'' Baalman, above n 13,6, The common law vested in the landowner ownership of all minerals excluding
royal metals which were owned by the Crown: see Commonive@Ith v Nav Sol, Ih Wales (1923) 33 CLR I,
23 (Knox CJ and Starke I); Codi@ Hold^71gs Pry Ltd v Stole QINe, " South Wales (2010) 242 CLR 195. For
a consideration of common law title to minerals, see chapter 4.
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land. "' Public submissions to the Standing Committee on Public Administration and

Finance in 2004 included concerns on the impact of the grant of a mineral tenement

over freehold or leasehold land, " Mining is blamed for curtailing properly rights, with

criticisms being levelled at conflicting administrative and judicial functions of the

Warden*s Court, the limited rights of appeal for litigants, and uncertainty over mining

claims created by the poorly resourced court.

A public interest perspective focuses upon the qualified ownership of minerals at

common law by crown reservations, and the public benefits of State royalties, which

provide the State with revenue. " The Crown's right to resume land for the purpose of
mining is considered appropriate, " and challenges to private property rights may be
down played, A study by the Public Administration and Finance Committee was

uriconvinced of 'significant problems with conflict between mining companies and

freehold landholders. ,. "'

The common assumption that the state withholding of mineral rights is necessarily

productive of loss to the landowner is challenged by some New Zealand literature.

There also remains ongoing debate as to whether public ownership of minerals serves

the broader interests of the coriumunity.

3.4,3 Water rights

The State's regard for a landowner's water rights is the third common area of focus

across the literature. The limiting of coriumon law riparian rights by crown reservation

'' Committee of Inquiry into Mining Act 1904, above n 14.71.
'' Standing Committee on Public Administration and Finance, above n 10, ch 6,248254. Concerns were
riot limited to private landholders and (248 249) included those expressed by government departments
such as the Water Corporation.
'' staley, 'Reshaping the landscape' above n 21,4.
'' Hunt, 'Government Policy and Legislation', above n 43,843
'' Committee of Inquiry into Mining Act1904, above n 14.71-72.
'' Standing Committee on Public Administratlon and Finance, above n 10, 16.461. The Committee
reported that such issues 'appear to the Committee to stern primarily from changing expectations as to
land use from parties locked into long term contractual arrangements. '

Evans and Quigley, above n 3, ch 12; cf con!, n Huang, above n 3,627^29. The authors questioned
whether the nationalisation of petroleum for economic and defence purposes, without compensation being
afforded to affected landholders, resulted in private losses to landowners from confiscation having
exceeded the share of national benefits landowners derived from the expropriation. However, the
assumption that the delriment to landowners from the regulation of property rights are less than the
benefits received from regulation has also been rejected: Huang, above n 3,628.

See D Mather, , Sanvedra and R Kilian Polanco, 'Mineral Property-Rights, Royalties and Rents'
(Sustainable Mining Conference, Kalgoorlie WA, 17-19 August 2010). The authors argue that
governments should riot own mineral rights merely to collect revenue* and that the state should only own
mineralsif the deposit displays public good characteristics. The authors acknowledge the role of the state
in the registration and protection of private property rights to minerals; see also e. g. S Hepburn, Mining
andE, ,a:gi. , Law (Cambridge University Press* 2015) 11.

.
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and their further displacement by statutory provision are notable features of private

interest perspectives on a landowner's water rights. " Statutory interference with water
rights is seen as having fundamentally altered the common law concept of 'land' and the

bundle of rights. " A frequent theme is concern over State intrusion on a rural
landholder's water entitlements, " Private interest perspectives are not without necessary
qualification. The limited nori-exclusive nature of riparian rights must be

acknowledged, " and assertions of the statutory abrogation of a landowner's properly
rights must be considered against the speculation as to whether declarations of crown

ownership of water amount to crown ownership or are merely to be equated with State

sovereignty.

.
A public interest perspective commonly involves a rethinking of accepted notions of

property rights as part of ecologicalIy sustainable development. A consequence is an

unbundling of the water rights away from the landholder to improve the water use

efficiency and value, " Recent literature reflects the dividing up of water rights into
component parts instead of attaching it to land, as part of the National Water Initiative. "

However, there is no consensus that water rights should be separated from real property

rights. ''' Although the Goveiiuiient was initially neutral ''' there is agreement across

.

See Banlett* Gardner and Humphries (eds), above n 44, [2.2.2], [3.1.2]. See also Bartlett, Gardner and
Mascher, above n 44, [4.4.11-[44.2]; note, however, the speculation as to whether declarations of crown
ownership of water actually amount to crown ownership or are merely to be equated with state
sovereignty: [3.5], [4.5. I]-t4.5.21. For a consideration of the water rights, including common law riparian
rights, see paragraph 4.6. I of this thesis.
93 Baalman, above n I3,6.
'' staley, 'Property Rights in Western Australia' above n 21,5^.

See A Gardner, R Bamett and I Gray, Water Resources Law (LexisNexis, 2009) [8.61]. The common
law doctrine of riparian rights recognizes usufructuary rights in the owner of banks adjoining surface
water in natural watercourses and lakes, provided that the watercourse has a defined bed and exhibits
'features of continuity* permanence and unity. ' : Kmezovic I Shite of Swan-Gulloford (1968) 1/8 CLR,
475 (Barwick CJ). Riparian rights are shared and provide only limited rights of control and transfer, with
the resultihat Cardner at al regard riparian rights as having 'lesser proprietary status'. See chapters 4^; of
this thesis for a further consideration of riparian rights.

See Bamett, Oardner and Mascher, above n 44, t3.5 , t4.5. I t4.5.21.
See e. g. T Gleeson and K Piper, *Institutional Reform in Rural Australia: Defining and Allocating

Property Rights' in Mobbs and Moore, above n 27,110.
Tasman, above n 28, [3.2.31-[3.2.4]. Note this report stopped short of making any recommendation in

relation to compensation to those whose entitlements to water might be affected.
For an overview, see S SIoeckel, R Webb, L Woodward and A Hankinson* Austin/i@,, W@!er Law

(LawBook Co, 2012) [4,700], InterestingIy, it was earlier said that Western Australia's initial decision not
to enter the National Water Initiative was sound in light of the Store's vulnerability to the availability of
water from the impacts of global warming: see Macintosh and Denniss, above n 29,32, fn 61.

See e. g. Staley, 'Property Rights in Western Australia* above n 21,6. While Staley argues that any
water policy must be built around the protection of a landowner's existing rights and practices, she
accepts that water rights should be separated from real property Tights by the creation of tradeable water
titles

Tasman, above n 28, [3.2.31-[3.2.4].



some private interest and public interest perspectives that where a landowner is divested

of water rights, the landholder must be compensated. '''

3.4.4 Res"inptio", compensation and i"jurio"s affection

At the heart of the literature is the fourth area of common focus the power of the State

to resume land, and compensation either for the resumed land or for injurious affection

arising from that resumption. The literature is focussed on the vexed issue of when a

right to compensation should arise, and how compensation should be assessed with

respect to resumptions and injurious affection. The common law approach has been

that, excluding taxation or 'overarching changes to property rights structures', a taking

of physical property, similar rights, and those essential for economic incentive, must be

compensated, ''' However, this is qualified by express statutory provision to the
contrary.

(a)

The overriding goal of compensation legislation with respect to resumptions is to

compensate owners for actual losses suffered upon resumption, but within limits, The

literature focuses on where those limits should be drawn. The principles governing the

award of compensation for the compulsory acquisition of property have traditionally

represented a compromise between competing desires to award generous compensation

to individuals to stem public resistance to resumptions, and the need to keep the cost of

public works reasonable. ''' Perhaps because of this comprise, the legal principles
applied in the calculation of compensation have attracted substantial criticism across

both the private interest and public interest perspectives

Resumption and compensation

A private interest perspective may argue that property rights are of no less relevance

today than previously. ''' While property rights are not absolute, it is argued that

Working Party on the Erosion of Properly Rights, above n 22,8; Bamett, Gardner and Humphries
(eds), above n 44.7; but of con!r" A Gardner, 'Water Resources Law Reform in Western Australia-
Implementing tile CoAG Water Reforms' (2002) 19(I) EPU6,15, who appears to question the need to
compensate the taking away of statutory water rights. The question of compensation for loss of water
rights is most closely considered by Macintosh and Denniss, above n 29.54, who concluded that the
provision of additional statutory rights of compensation for the restriction of water rights (but not land
restrictions) might increase net social welfare. However, the authors are highly critical of the
compensation framework proposed under the National Water Initiative
103 Guerin, above n 49,14,
''' Law Reform Commission of Western Australia, Fi, ,@I Report, above n 34; see also Discussion Paper,
above n 34* 30.
''' Standing Committee on Public Administration and Finance, above n 10, t3,361,
106 Finjay, 'The Attack on Property Rights' above n 47,8.

.
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govermnents should 'err on the side of restraint',"' These perspectives often stress that
rt ' ht 1'1t th I fl d .t 108secure property rights remain essential to the rule of law and economic prosperity.

Academics have paid much attention to the State*s failure to compensate for the taking

or restriction of property rights, which is considered unfair to the affected landowner

and demonstrative of poor governance. ''' A common focus of lawyers has been on the
taking of property rights without fair compensation in the name of the public interest.

.

Governing will invariably affect property rights from time to time, as will many laws. '

Where the line should be drawn between a coinpensable and non-coinpensable State

interference is not a new problem and has been identified as 'one of the most difficult

questions of modemlaw'."' in 1942, the English Uthwatt Report rioted:

Compensation beyond resumption: where to draw the line?

... the essence of the compensation problem as regards the imposition of

restrictions appears to be this-at what point does the public interest become such

that a private individual ought to be compelled to comply, at his own cost, with a

restriction or requirement designed to secure that public interest? The history of

the imposition of obligations without compensation has been to push that point

progressiveIy further on and to add to the list of requirements considered to be

essential to the well-being of the community. '/3

.

Although the Coriumittee accepted that '.. .ownership of land does not carry with it an

unqualified right of user, and so restrictions based on duties of neighbourliness may be

Ibid, 8, citing S Ramapala quoted in M Thornson, 'Legal experts call for property rights' 91, ee"sinnd
Coll"!rv Life 19 August 2004.
''' Ibid, 5; see also Finlay* 'The Erosion of Property Rights and its Effect on Individual Liberty' above n
47, Ch 20, it is worth rioting that a concern that landholders be afforded fair compensation upon a
resumption of their land is curiously not limited to landholders, with the resuming bodies themselves
having on occasion expressed a reluctance to pursue resumption procedures that do not afford fair
compensation to the affected landowner: see Law Reform Commission of Western Australia,
Compensation for New Sireei Alignments, above n 34. This Report concerned compensation issues
relating to landowners affected by new street alignments as a result of proposed revisions to s 364 of the
Local Govern"tent ^ct 1960 (WA). The matter was referred to the Commission because the Act was
'little used' by councils to prescribe new street alignments, for the reason that councils felt that this
process did not afford fair compensation to an affected landowner. However, no formal recommendations
for legislative action were made by the Commission.
''' Finlay, 'The Erosion of Properly Rights and its Effect on Individual Liberty** above n 47, Ch 20,26,
' '' D MCLeod, 'Compensation Issues-Snatch and Grab-Land Acquisition and Compensation', above n 42,
11-13.

' ' ' see e. g. Geolge Hz, dso" Lid v iris, ,'align Tnnbei' Wor'kei's ' Union (1923) 32 CLR 413,434 (Isaacs I)
that 'Thereis no remedial act which does not affect some vested right. ..'

' Gray, above n 45* 175.
''' B Cullingworth & V Nadin, Tow, , & Coi, "!r, Plan", fig in Ihe UK (Routledge, 13th ed, 2002) 160,
citing Uthwatt Report, t331.
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imposed without depriving the owner of any proprietary right or interest' , the

Committee recognized that 'tlte point might be reached. .. where the restrictions

extended beyond neighbourliness and amounted to ex-appropriation of proprietary

rights or interest, giving the right to claim for compensation. ' Although the

Committee's arguments have been endorsed in WA by a Working Party, that

endorsement may have been selective; the Working Party appears to have overlooked

the Uthwatt Conrrnittee further opinion that 'compensation should only be paid where

restrictions resulted in hardship, ''7

Other tests proposed are that a landholder should not suffer where the regulation causes

a '10ss of reasonably beneficial use'. ' '' Australian constitutional law regarding s
51(xxxi) suggests that where the line should be drawn between non-coinpensable and

coinpensable State intrusion will be datennined by whether there is 'an effective

sterilization of the rights constituting the properly in question', as opposed to 'merely

an impairment of the bundle of rights constituting the property' . '

A public interest perspective is generally hostile to compensation, particularly where

State intrusions fall short of resumption. With mere regulation, no net loss is identified

to the affi^cted landliolder because individual property rights are simply exchanged for

the community's greater enjoyment of the environment. Privileges of ownership are

said to have always been curtailed by community obligations, and that effiective

government necessitates freedom to legislate without every minor regulatory act giving

Honorary Royal Commission on the Town PI@""ing grid Development ACi Amend, "e"t 8111 1951.
above n 11,9.

Ibid. It has been said that these comments of theUihwatt Committee supports the judgement of Deane
I in the Tasmanian Dum 's case: see http: WWWComerstondegal. coin. atJProperty4. html.

The WA Working Party put forward that restriction on property rights which go '... beyond the
obligations of neighbourliness. .. become equivalent to an expropriation of a property right or interest and
therefore (it will be claimed) should carry a right of compensation as such': above n 22, citing the
Urhw@If Report (1942). However* the Working Party appears to construe 'obligations of neighbourliness'
as a duly merely not to commit pollution or social disruption, The effect of this could be to set the right to
compensation at a very low threshold
' Cullingworth & Nadin, abo"e n 113,160, citing Uthw@!IRep0, I, [33].

' See National Trust of Australia (Victoria), 'Response to Proposed Changes to Victoria's Town
Planning Compensation Legislation with Respect to Historic Buildings' (Melbourne, 1980), cited in T
Bonyhady (ed), Emito"men!@I Prateciio" and Legal Ch@"ge (Federation Press, 1992) ch 3,51.
' re Newer",! Mining (,,',) Lid, Commonwealth (1997) 190 CLR 513,635 (Gummow I); see Gray, abo"e
n 45,176 for a review of the various common tests applied by courts in the United Kingdom, United
States* Canada and Ireland.

Ibid, 635 (Gummow J); note, however, that it has been suggested in the United Kingdom that 'the
threshold of constructive deprivation is reached long before regulatory intervention converts an asset into
a valueless shell': Gray* above n 45,176, citing as authority L@ Con!PCg, lie Snotere de Bel Ombre Liee v
Gol IPIme"I of Minim, trs (unreporied PC, 13 December 1995).
~ Gray, above n 45,163. Gray (at fns 9 and 10) cites almost entirely United States caselaw in support of

this proposition
in Ibid, citing Re E/lis @"dRuis/^-Northwood Urbo, I DCs t1920j I KB 342,372 (Scrutton LJ).

.
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rise to an obli ation of coin ensation, since such costs would be rohibitive ''' Grarise to an obligation of compensation, since such costs would be prohibitive. Gray

suggests that uricompensated taking of property rights by the State for the benefit of the

coriumunity is the price of citizenship, and that only in '... rare instances, regulatory

intervention may have an effect that is so overwhelming as to constitute a taking of

property. . . '

Counterpoints to public interest perspectives on compensation can be made. A

perspective that environmental regulation (which may deprive a landholder of the most

beneficial uses to which rateable land may lawful Iy be put)"' has no net cost to the
affected landholder is surely a lawyer's or economist's fiction if any weight is to be

given to individual rights, A public interest perspectives that private property rights

have always been subject to 'positive enactments limiting. .. user or even imposing

burden' ''' overlook that only from the inid- twentieth century did regulations begin to

be applied for purposes for which acquisition with compensation would have been

previously adopted. A public interest perspective may also fail to recognize that

',.. the value and use of private property may be modified by regulation nearly as

extensively as by purchase. , 128

.

Public interest fears that gove, lullents could not function if any reduction in properly

values consequent upon any general law were coinpensable may be wrong. For

example, this literature review did not reveal any suggestion that the availability of

compensation for injurious affection for landowners affected by pluming schemes"'
has materialIy affected the Government's ability to implement planning schemes, "' and
the State has measures available to fund such costs anyway. ''' Requiring the State to
purchase land where there has been a reduction in reasonably beneficial use may not

impose any significant financial burden upon the State. ''' Finally as to arguments on
.

123 16^^. 165
I-4Ihid, 181; see also Gray's comments at 178* fri 141.
re' See eg Bone ,, Mo!horsh"w [2003] 2 Qd R 600, t231.
"' S. . .g B, lyb, , Cowor"trim ,, OD Cor, Lid [1960] I AC 490,518 (Viscount Simonds)

See National Trust of Australia (Victoria), 'Response to Proposed Changes to Victoria's Town
Planning Compensation Legislation with Respeci 10 Historic Buildings' (Melbourne, 1980), cited in
Bonyhady (ed), above n I 18, ch 3.51.
128 Ib, d,
''' Fell"sy/lurid CoalCo vMah0, I (1922) 260 Us 393* 4/3.
130 s 173(I) Planning and Del, elopme, ,,, of 2005 (WA).
''' Cf contra the suggestion by Bates in relation to environmental policies generally: above n 4, t6,371
''' see eg s 184(I) Planning gladDei, elop", all, 4c! 2005 (WA).
''' see eg the experience in Britain considered in National Trust of Australia (Victoria), 'Response to
Proposed Changes to Victoria*s Town Planning Compensation Legislation with Respect to Historic
Buildings* (Melbourne, 1980), cited in Bonyhady (ed), above n 1/8, ch 3.51. But cf COM1'a the cost of
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citizenship, citizenship involves 'reciprocal rights and obligations* between citizen

and State, which arguably requires compensation for the taking of property. To argue

otherwise is to place upon the individual costs of the community.

A Parliamentary Committee recognized that 'private citizens should, as far as possible,

be indellmified against loss resulting from the compulsory acquisition of their land. '

The inadequacy of compensation to a dispossessed landowner was one of four key areas

of unprecedented State erosion of property rights identified by the Working Party.

Lawyers deplore the disadvantage to a private landowner seeking compensation upon

resumption by government agencies, "' and have criticised the legislative shift to more
limited rights regarding compensation. ''' The Australian Law Refonn Coriumission
('ALRC') recognized that the rise of owner-occupation had made Commonwealth and

State legislative frameworks for resumption antiquated, and a product of hardship.

Compensation inadequate

Major government recommendations have nevertheless tended to focus on structural

rather than substantive changes. ''' There has been some support for the proposition that

an agreed State purchase of land for a public purpose be compensated on the same basis
142

as resumption.

taking legislation in tlie USA, discussed in MW Cordes, 'Leapfrogging the Constitution: The Rise of
State Takings Legislation' (1997) 24 ECo/ L@TV Quarterly 187,227.
13' see dintrolio" CMze"ship Reg"/@lions 2007 (Cth), Sch I.
''' standing Committee on Government Agencies, Final Report, above n 14,11.7(a)l.
''' working Party on the Erosion of Properly Rights, above n 22.12.

See D MCLeod, 'Compensation Issues-Snatch and Grab-Land Acquisition and Compensation', above
n 42. MCLeod identified five interrelated issues which disadvantaged landowners seeking compensation
for resumed land as follows: the fragmentation of the taking process between government agencies, blight
caused by telescoping the intention to take, the double whammy of regional reservations, the
popularisation of expropriation without fair compensation resulting from the abuse of the public interest
principle, and more limited rights to compensation).
''' Ibid, 3-15. MCLeod compares the provisions of the Land Administration Act 1997 (WA) with the
rovisions of the former Publ^t Works AC! 1902 (WA).
' Australian Law Reform Commission, Lands, cq, ,isinon and COMpe"sario", above n 37,19.

Ibid, 138. Particular hardship has been identified where a resumption displaces an owner of low-value
housing.
''' See g that all resumptions of land by government agencies should be made PUTSuant to a single statute,
Law Reform Commission of WA, Compensation for Nav Sneer 11/1^, linen!s, above n 34, [2.17]. The
report recognizes this recommendation as the major recommendation: [1.6]. A further Standing
Committee in 2004 also recommended the enactment of a single Act dealing exclusively with resumption:
see Standing Committee on Public Administration and Finance, above n 10, recommendation 3,80.
However, a consolidation of legislative power into one Act was riot supported by the Law Reform
Commission of Western Australia: Fi, ,"/ R<!, on, above n 34,64,
'" Standing Committee on Public Administration and Finance, above n 10, recommendation 22,239. The
Government subsequently indicated that it supported the spirit of the Committee's recommendation on
compensation for voluntary acquisitions: Government of Western Australia, Response, above n 18,2-3.
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Compensation principles are often extended by private interest perspectives. A

Parliamentary Report recommended that resumption statutes 'contain an exclusive list

of those criteria upon which compensation for land resumed. .. should be assessed'."'
Key recommendations of the ALRC included the adoption of a statutory list to measure

compensation, and that where a homeowner was dispossessed following resumption, a

discretionary loan also be given to the owner. ''' The Commission rioted that WA made
limited provision for a householder's solatium, but that this should be by a lump sum

rather than a percentage payment. ''' The Commission further recognized that
compensation is undermined by inflation and delay between the gazettal of a

resumption notice and the compensation payment date.

.
Within New Zealand, private interest perspective has even gone so far as to challenge

the power of resumption, arguing that property rights should only be taken when an

essential public interest makes that taking necessary. '

Public interest perspectives generally support compensating a landowner affected by

resumption and curiously share some sentiments conmion to private interest

perspectives, This shared perspective establishes compensation as a key accepted f^ctor

in determining the State's regard for property rights. It may also indicate that private

and public interest perspectives may not always be opposed. Even the radical federal

Commission of inquiry conceded the necessity for compensation, although it identified

three inherent deficiencies in existing compensation laws. ''' Firstly, no provisions
existed for the independent review of a decision to expropriate land. "' The Commission
noted the courts' role in reviewing compulsory acquisition was limited to acquisitions

made either 1,117" vires or in bad faith, both of which were rarely established. "'

Secondly, the Commission was critical of an affected landowner not receiving

immediate payment of that portion of a claim which may be undisputed until the total

.

''' standing Committee on Government Agencies, Final Report, above n 14. This report was largely
based upon the Ninth Report of the Standing Committee on Government Agencies, PI, oposclsjbr Refon",
above n 14, [4.27], Recommendation 15
''' Australian Law Reform Commission, Lunch Hey"kino" ond Con!pens@!ion, above n 37,120,142.
''' Ibid, 143-144. The Commission noted the then current provisions of s 63(c) Public Works ACi 1902
(WA); Cf con!,, a the generous allowance considered in chapter 6
146 Ibid, 21
I Guerin, above n 50,24
''' Commission of Inquiry into Land Tenures, Filml Report. above n 15, Ch Vl. The Commission
included within its consideration the then present legislation the PI, b/ic Works ACi 1902 (WA)
'' Ibid. S 17 of the Ribftc \0, ,A's kid merely made provision for the lodging of written objections.
'' Ibid, t6.51, This was because the legislature had drafted the powers of acquisition widely and bad faith
was difficult to establish.



amount of the claim had been detennined. ''' Thirdly, the Coriumittee was critical of

compensation to a dispossessed homeowner being based upon fair market value at the

time of acquisition, rather than a right of reinstatement, which might cause substantial
f " k 152loss in times of a rising market.

The Commission called for compensation to include a lump sum for a 'removal

solatium* for persons who acquired their home prior to a draft development scheme

being released, '' interest on compensation payments at current bank overdraft rates,
and adequate provisions to enable recovery of the reasonable costs of claiming

compensation. ''' A key recoinmendation was that when determining compensation
based on existing use value, no regard should be paid to the sale price of other land

unless, at the time of that sale, there was no expectation of a change in land value due to

a possible change in pennitted land use. 156

Public interest perspectives are ultimately, however, more temperate in supporting

compensation than private interest perspectives, This is because compensation

payments may frustrate State attempts to acquire land for better planned settlement.

For example, the Stephenson/Hepburn Report on Perui acknowledged that the potential

payment of compensation had been a major obstacle to constructive plainxing in WA.

Criticism of compensation comes from a public interest perspective. For example, the

compensation principle of 'value to the owner, ' which allows for additional

compensation for any loss or special disadvantage to the owner, and the notion of

'retention value, ' where the market might be regulated, was criticised for distorting true

market land value. ''' The public purpose requirement of resumption Thight frustrate

redevelopment or resale of the land. ''' in addition, even if a prospect of profit by
development or resale of the land exists, this potentiality would be recognized as a

'''/6id, 16.61. The Commission rioted that the legislature had addressed this problem in some states such
as New South Wales, Victoria, Queensland and South Australia.
''' Ibid, t6.71, The Commission rioted that the legislature had taken limited steps to address this problem
in Victoria and South Australia, but such steps remained inadequate. Only in Ontario had this problem
been properly addressed: [6.8-6.9]
in Ibid, t6.11^i. 161.
"'Ibid, [6.17].
1551bid, t6,181.
us Ibid, t2,351, t6321
157 Else. Milchell, above n 13,8.
15' see Fogg, above n 46* 428.
159 Else-Mitchell, above n 13, 8.1n relation to 'value to the owner' Else-Mitchell cites P@$10r@I Finance

Associoiio" v The M, ',, isler (1913) 13 SR (NSW) 179; in relation to 'retention value' his Honour cites
Commissioner of SIIccess Duties v Execi, tor 77Nsiee @11d Agency Co of Soulh 4,131, ."lid (1947) 74 CLR
358,373-374 (StarkeI).

Ibid, citing Thornpso, I V Rundwick Manjicjp@/ Council (1950) 81 CLR 87.

.
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possible benefit to be exploited by the owner had the land not been resumed and which

must be afforded compensation. ''' Finally, compensation which is extended to those
holding lesser interests in land, such as squatters, is dismissed. '''

Private interest perspectives lack consensus on how best to secure property rights from

State intrusions, Disagreement surrounds whether a guarantee of just ternis should be

afforded. Staley concludes that State constitutional reform is required to match its

federal counterpart in relation to 'just terms', together with legislation with

constitutional effect which would entitle a landowner to compensation from the State

when land-use restrictions reduce land value. ''

Stat"tory and constitutional provision for just compensation

. The Law Reform Commission of WA ('LRCWA') recommended that 'just'

compensation be required when determining compensation for land resumed under s

241 of the Lcnd Administration 11ct 1997, "' that an entitlement to compensation
extends to affected lessees as well ''' and that no express cap on compensation be
applied, ''' The ALRC also previously recon"nended that a statutory requirement be
included within resumption legislation and that the amount of compensation be 'such

amount as will justly compensate the person. ' ''' This thesis considers refbnn for the

adoption of just compensation in chapter 8.

.

There appears to be only in principle support for just compensation at a State level. The

1987 Parliamentary Committee was opposed to the inclusion of any overriding statutory

requirement that compensation be 'just'."' The 2004 Committee was less resistant. The
issue of a guarantee that private landholders receive 'fair' or 'just' compensation upon a

''' Ibid, citing Turner v Ministerfor Public Instr, ,cti0, , (1956) 95 CLR 245.
'621bjd, citing Reeve v Commonwe@11h (1949) 78 CLR 410.
''' staley, 'property Rights in Western Australia ' above n 21,7. A landholder would also have a right of
appeal to a Private Properly Tribunal to determine the reasonableness of compensation,
''' Law Reform Commission of Western Australia* Discussion Paper, above n 34* recommendation I, 17
165 Ibid, recommendation 6.21

Ibid, 22.
Australian Law Reform Commission, Lullds Acquisition and Compensation, above n 37, 120. The

Commission also recommended that the statutory formulae also include reference to market value,
severance damage and special value, and disturbance (but with a requirement that only a coinpensable
loss result from a natural and reasonable consequence of the acquisition, rather than directly from the
resumption): 120-126.1n this regard, the Commission rioted that in Western Australia, severance was
already included within s 63(b) Public Works ACr 1902 (WA) and that s 63(aa) of this Act already
included detailed provision for disturbance payments. For a discussion of the distinction between tust'
compensation and *just' terms, see chapter 7.
''' Standing Committee on Government Agencies* Fin@JRepor!, above n 14, [4.28]. The Committee felt
this was unnecessary and could invite judicial interpretation beyond that intended by the legislature

63



land resumption was considered within the context of constitutional reform. The

Coriumittee recoinmended:

any future review by the State Government of the Western Australian

constitutional legislation should include detailed consideration as to whether a

flust terms' or 'fair' compensation provision needs to be incorporated into the

legislation with respect to the acquisition by the State Government for public

f I-hld 170purposes of privately-held property.

While the Government agreed with the Standing Committee's recommendation on 'just

terms' ''' it cautioned that a State constitutional provision to require just ternis could

have unintended consequences. ''' The Government opined that such a constitutional

requirement might apply to acquisitions of property by way of taxation, penalty,

criminal forti=irure or confiscation of profits, "' and argued 'there are occasions when
the WA Parliament considered it appropriate to enact laws that would have contravened
,. ., - - , 174a 'just terms' provision',

The Government's more recent willingness to consider the adoption of 'just terms* is

considered in chapter 8. Within New Zealand, the taking of property riglits without just

compensation has been arguably facilitated by a lack of statutory or constitutional

protection for broadly defined property. '' The Govenunent has considered the security
of property rights from the perspective of constitutional principle and the importance of

the security of property rights from the perspective of investors. However, unlike

Australian literature, international economic and legal perspectives have been a key

focus when considering compensation as a protective instrument against State

takings. "' There has been support for a requirement that just compensation be paid by

''' standing Committee on Public Administration and Finance, above n I0, [5.79]
''' Ibid, [5.84], recommendation 16. This was despite state government departments having expressed a
contrary position to the Committee that existing legislative provisions and practices were satisfactory:
t5,791.
''' Government of Western Australia* Response, above n 18.15, The State Government's concern was
that such an amendment 'may riot be appropriate': 18
''' 16^^. 17. The Government thought that it might be that the Environmental Protection del 1986 (\A)
reventing land clearing or other development on private land could attractjust compensation: 16 17
73 Ibid. 16-17.
''' Ibid. curiously, the Government rioted the Yallingup Foreshore Land Bill2002 (WA) by way of
example. The y@fling, !p Foreshore Land der 2006 (WA) is discussed in chapter 4 of this thesis. The
writer does not agree that the estate of the former landholder in this instance should have been denied
compensation, and agrees with rioted comments of D. F. Barron-SUIlivan recorded in Hailsord
175 Evans and Quigley, above n 3,239.

Guerin 'Protection against Government Takings: Compensation for Regulation?' above n 49,
Ibid, I . The author suggests that a strict focus on efficiency in determining when compensation should

be afforded, while not without value, is impractical: 6-7,22

.

.
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those who benefit from a govermnent taking. "' Public interest arguments used to justify
the uricompensated restraint of property rights are seen by some to allow minority

interest groups to exercise a disproportionate influence over government action.

Writers such as Wilkinson have favoured a requirement of just tenns. ' '' Evans and
Quigley similarly conclude that the protection of property rights should not be limited to

ownership, but should extend to all property rights by a broadly based legislative

provision restraining Parliament from taking or constraining property rights withoutjust

compensation.

.

Govenunent authorities may be opposed to any entrenched protection of property rights.

Many State Government departments considered that existing legislative provisions and

practices were satisfactory, with no need for just ternis, although the CEO of the

Department of Land Administration (now Landgate) considered it an anomaly that just

ternis should be guaranteed only by the Cornmonwealth.

A particular focus of some public interest perspectives is whether a bill of rights should

include property rights. Views differ on this issue. ''' A Consultation Committee
reco, ,",, ended that a human rights act be enacted by the State legislature, which

included the recognition of 'the right not to be deprived of property other than in

accordance with the law, and on just terms, ' ''' However, there is some uncertainty in

.

178 chen, above n 51,25.
179 Evans and Quigley, above n 3, ch 12.
180 wjjkjnson, above, n 52.
''' Evans and Quigley, above n 3* 236,260-261. The authors are also supportive of the Regulatory
Responsibility Bill.
''' Standing Committee on Public Administration and Finance, above n 10, [5.80] [5.84] The Water

Corporation expressed the view that 'most legal opinion has it that the State Act tthe Land Administration
Act 1997(WA)l better addresses the compulsory acquisition process than does the Commonwealth Act
which refers to 'just terms'. The problems that arise appear mainly to be related to issues where enabling
legislation relating to specific government authorities overrides the LAA, ' The writer finds the suggestion
from the Water Corporation curious, given that there is no provision for compensation to an affected
landowner for injurious affection upon the taking of an easement for water
''' See eg S Evans, above n 48; see also Castan Centre for Human Rights Law, above n 48, [6.19]. Castan
questions the constitutional power of the Commonwealth to pass legislation which includes a 'right to
property', except perhaps using the external affairs power, and argues that s 51 (xxxi) provides adequate

protection of property rights at a federal level.'' Consultation Committee for a Proposed Human Rights Act, above n 31, t4.3.31 'Otherwise than in

accordance with the law' suggests a reference to procedural fairness. It has also been recommended in
Tasmania that protection for property rights be recognized within proposed human rights legislation; In
Tasmania, the Tasmania Law Reform Institute has recommended that there should be a right not to be
deprived of properly except on fair and just terms, which right should be expressed in general terms to
ensure that it covers deprivations of property by any means and in relation to all forms of property, and
without any in built specific limitations: Tasmania Law Reform Institute, 11 Charte, , of Righ!s for
nonrunia (Report N0 10, October 2007) [4.16.21]. The recommendation provides 'every person has a
right not to be deprived of his or her property except on fair andjust terms'. TITe Tasmanian Department
of Justice recently released a consultation paper to promote public discussion, which included this
property Tight.
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the recommendation, given the Coinmittee states that such a right could be modelled on

s 20 of the Victorian Charter, which affords procedural fairness only to the holder of

private property rights faced with a deprivation of those rights, while at the same time

stating that there should be an express right to compensation.

Constitutional guarantees of property rights are contentious, particularly concerning

whether a bill of rights should include property rights, ''' CriticalIy, literature on

property rights appears to overlook the constitutional problem of whether it is even

possible to Gritrench a State bill of rights regarding property rights. This issue is

addressed in chapter 8, with this chapter instead addressing some of the key arguments

presented against the adoption of a bill of rights with respect to property, Five basic

objections to entrenched property rights have been identified. Huang resists the

notion of any entrenched riglit to property on the basis that this transfers decision-

making from Parliament to unelected judges, ' '' Evans, who has undertaken much work
in Australia, similarly opposes an Gritrenched property bill of rights. Firstly, Evans

argues that such guarantees ask courts to 'second guess Parliament's judgment that

legislation strikes an appropriate balance between private rights and the public

interest'. ''' He regards this as a 'line drawing exercise' requiring the consideration of
economic, social and political factors which courts have no particular expertise in.

A counterpoint to his argument, however, is the doctrine of proportionality, which has

often been applied by the High Court in finding that a law is disproportionate to its

object and therefore invalid in relation to the Constitution. ''' If the High Court can find

''' S 20 provides 'A person must riot be deprived of his or her property other than in accordance wiihihe
law. '

''' Consultation Committee for a Proposed Human Rights Act, above n 31, [4.3.2]. Of interest is the
Committee's view that 'protection of properly rights in line with that provided in the Constitutions of the
Commonwealth, Northern Territory and ACT governments could be a valuable addition to the draft Bill'
[4.3.2].
18' see eg S Evans, above n 48
''' See J Nedelsky 'Should Property be Constitutional ised? A Relational and Comparative Approach' in J
MCLean, Property and the Cousin"!ion (Han Publishing, 1999), 1/4. NGdclsky argues that:

(1) properly rights will be insulated in a regulation-free private enclave; (2) the tendency of
property to create and support power inequalities will be reinforced; (3) the entrenchment of
property will upset and even invert constitutional hierarchies of rights; (4) constitutional
litigation about property will result in a waste of resources; and (5) important issues will be
removed from the public sphere and converted into legal debates.

''' See Huang, above n 3. He cites (648) the International Property Rights Index in support of his
position, Note the New Zealand BillqfRighis ^ci 1990 does riot contain any protection of property rights
or a doctrine of eminent domain: see Wonukere City Confine, 'I I, Esra!e Homes Lid [2007] 2 NZLR 149.
The writer thanks Trevor Daya-Winterbottom for drawing this case to the writer's attention at the 10
AUStralasian Properly Law Teachers Conference, 2010

S Evans, above n 48.22
See G Williams, HMM@" R, ^his amderihe Alls!infra, I Cousin, ,!ion (Oxford University Press, 2002) 85

91,

.
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that a law goes too far in eroding such a delicate matter as freedom of expression, "'

why can it not also decide that a law efftects an acquisition of property for a public

purpose and requires the payment of compensation? Evans places much faith in the

parliamentary process and cites the Victorian parliamentary debates concerning

property rights in respect to the national firearms buyback agreement as evidence of

Parliament's careful consideration of property rights. However, as will be shown in the

following chapters of this thesis, Parliament will sometimes exercise its power to

expropriate property without payment of compensation, and such exercise is not

generally confined to minority groups, which can be remedied by laws against

discrimination, as suggested by Evans. An affirmative to Sackville & Neave's question

of whether Evans is 'too sanguine about the parliamentary process as a mechanism for

effectiveIy protecting property rights' ''' seems appropriate. The constitutional

Gritrenching of the protection of private property riglits may mean that a dispute

concerning compulsory acquisition requires the court to resolve tensions between the

State and an individual ''' but that is hardly a task unknown to courts.

.

Evan's presents a second argument that 'the courts have not been able to reach

satisfactory and stable interpretations of the property rights guarantee'. He refers to s

51(xxxi) as a 'good example'. In particular, Evans sees property rightsjurisprudence as

'almost universally incoherent'. ''' Evans appears to see problems associated with any
constitutional guarantee clause as inevitable, because property rights issues in reality

involve political questions which are not 'amenable to legal solutions'. ''' Is this to
suggest that cases concerning s 51(xxxi), for example, are not amenable to solution by

our High Court? It may be that a contextual is ation of property rights suggests that

property rights cannot be divorced from political, social and economic issues, but surely

the same could also be said for other rights which are justiciable, such as the implied

freedom of political cornmunication. ''' As to Evans* claim that jurisprudence is almost
'universally incoherent', diff^rences between jurisdictions is hardly remarkable, and as

Kirby J has observed, ' . . .prohibition on the arbitrary deprivation of property expresses

.

in Doris , Coinmo, ,wenth (1988) 166 CLR 79,100 (Mason CJ, Deane, and Gaudron 11).
''' S Evans, above n 48,22, citing Victoria, Pa, finme, ,to, y Debates, Legislative Assembly, 18 June 1996,
782-783; Legislative Council, 25 June 1996,702-721,781-811.
''' BJ Edgeworth* Ci Rossiter, MA Stone, & PA O'Connor, Suchil/e & Negi, e, ,, SI, .onin, P, .operty Low
(LexisNexis, 9" ed, 2013) [1.69].
''5 G MCLeod and A MCLeod, above, n 9,106.
196 s Evans above, n 48,23.

Ibid
1981bjd.
''' See eg Nationwide News Pty Ltd v Wills ( 1992) 177 CLR I .
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an essential idea which is both basic and virtually unitbrrn in civilised legal

systems. .. "" Kirby I further identifies constitutional guarantees of property and just
terms from other jurisdictions as a reflection of 'universal and fundamental rights by

now recognised by customary international law. '

A third point argued by Evans is that ' a strong property rights guarantee would not

reflect Australia's political traditions'."' The writer suggests otherwise. Australia's
political traditions may not be grounded in any objection to the protection of property

rights per se. Evans elsewhere acknowledges that the failure of the Framers of the

Constitution to adopt Tasmania's proposal that a bill of rights similar to the 14

Amendment to the Us Constitution be included, which would have protected property

rights from deprivation withoutjust tenns within the Constitution, ' ... was defeated, not

out of any lack of solicitude for property rights but largely out of concerns that it would

prohibit racialIy discriminatory state legislation. '

While racism appear to have been dominant in this State at the time, with the

enactment of the Racial Discrimination ^or 1975 (Cth) these objections to a bill of

rights seem antiquated and antithetical to Australia's more contemporary political

traditions, On the other hand, while a bill of rights may have been anathema to the

Framers' Westminster traditions ''' more recent studies may suggest that Australia's

contemporary landscape may be becoming more amenable to a property rights

guarantee

Evans' final argument is that 'the existing collrrnon law presumption that the legislature

does not intend to take or limit property rights without compensation provides

appropriate protection. "" It is acknowledged that the principles of statutory
interpretation against interference of private property rights involve the courts in

considering presumptions as to fundamental rights, and affords some protection to

206

''' Neweresr Mining (W, 4) ,, Commonwealth (1996) 190 CLR 513,659 (Kirby J).
Ibid, 660.
S Evans, above n 48.23

' S Evans, 'Property and Ihe Drafting of the Australian Constitution' (2001) 29 FedL Rel, 121* 141
"' See R French 'The Constitution and the Protection of Human Rights', speech given on 20 November
2009, Edith Cowan University, Western Australia (hitp: WWW. ecu. edu. au/about-ecu/vice-
chancellor distinguished-orator the-constitution-and-the-protection-of-human-rights, citing the views of
the Premier of Western Australia, Sir John Forrest).
~" See generally Williams, above n 194, Ch 3, especially 31.
~" See N@lionnlH!, indri Righ!s Consuli"lion R<!, on, above n 31, Recommendation 25
-o7 s Evans, above n 48,23.
20' see MCLeod and MCLeod, above n 9,105-106.
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properly rights. '' However, the protection afforded is limited. Even Evans
acknowledges that the presumption that the legislature did not intend to interfere with

property rights without compensation 'can be displaced by clear statutory language'.

His perceived risk of judicial interpretation of bills of rights beyond an uriambiguous

meaning" ' may be of little relevance to WA, given his reliance on jurisdictions where
the nomial presumptions with respect to statutory interpretation have been modified by

legislative direction. "' Evans' argument is also respectfully curious, given that human
rights-consistent approaches to statutory interpretation have strengthened the argument

that bills of rights do not erode democracy. "'

.

(b)

This section addresses injurious affiection arising from resumption for public works At

its coreis the problem of how to balance landowners' interests with State interests. "' At
COLIuiion law, an occupier adversely affected by private works on neig}Ibouring land

might sue in nuisance, but where affected by a public work, the landowner may be

helpless due to the defence of statutory authority, "' The literature reveals greater
disagreement between private interest and public interest perspectives in relation to the

payiTient of compensation for injurious affection than for resumption,

Compensation for injurious affection from resumption

.

Private interest perspectives on injurious affection range from the cautious to the

extreme. The distinction between compensation for injurious affection where part of the

landowner's land had been resumed, and no compensation for injurious affection where

See eg R & R Fazz0/@71 Ftp Ltd , Farmingtm City Cow"at (2009) 237 CLR 603, t401-t431 (French
CJ). However, note the limitations of protection afforded by the principles of statutory interpretation in
chapter 7 of this thesis, especially t7.3.21
210 s Evans, above n 48.24.
" ' S Evans, above n 48.24, citing Ghaida" , Goat"-Mendoz@ [2004] 2 AC 557, t321 (Lord Nicholls)
Hone, er, note the dissent of Lord Millet, [66]
"' See ibid. Evans cites by way of example New Zealand and the United Kingdom, However, see s 6 New
Zealand Bill 91 Rights der 1990 01Z), s 3 Human Righis Her 1989 (ER), See also H Charlesworth,
'Human Rights and Statutory Interpretation* in S Corcoran & S Bottomley (eds)* Interpre!i, Ig Slot"jus
(The Federation Press* 2005) 103 107.1n Western Australia, it has been proposed that an interpretative
clause requiring an unclear law to be interpreted coinpatibly with human rights be limited to laws that are
ambiguous, obscure, or lead to a result that is 'manifestIy absurd or is unreasonable': see s 34(3) Human
Rights Bill2007 (WA) (draft).
.'3 charlesworth, above n 212,102.
''' p Butt. 'some Aspects of Injurious Affection: a Case for Reform* (1978) 52 AU 72,81.
"' The availability of reliefto an affected landowner will depend upon factors such as whether the injury
was the inevitable result of the public work, and whether the legislative power is permissive: see
generally Hotsb, ,, y 's Lm"s of. iron. alla, Volume 14 (l 993) [225-720]. The defence of statutory authority
is presumed to create a balance between private and public interests, but this balance has been challenged:
see C Sappideen and P Vines, Flemings's The Lm, , of To, Is (LBC, 10th ed, 2011), 121,2201. For a further
discussion of the defence of statutory authority, see in particular chapter 7 of this thesis
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no land had been resumed, may be regarded as unfair, anomalous and unjust. The

treatment of injurious affection is also regarded as unjust since it forces individual

landowners to bear a disproportionate share of public work costs for society's benefit,

Lawmakers have hesitated to substantially alter injurious affection laws, despite much

criticism of the inadequacy of the law's treatment of injurious affection. A

Parliamentary Committee regarded the limitation of compensation for injurious

affection resulting from land resumptions for public works as me quitable, but only

recommended that injurious affection be examined by 'an appropriate body', The

GoveiT"nent acknowledged that compensation entitlements for injurious affection

varied between statutes and from work to work. "' The Government agreed that the
LRCWA. "' The LRCWAmatter of 'injurious aff;sction' be referred to the

recorrrrnended amendments to clarify compensation entitlements for injurious

affisctjon ''' and to broaden those entitlements. "' Amendments were also reconunended

to the agreed acquisitions process" and the controversial election to acquire
processes.

The ALRC has been more critical of the limited availability of compensation for

injurious affection. After finding that the cost of providing compensation for injurious

affection, measured by depreciation in land value was 'quite low', the Commission

reco, ,un, ended that where loss in land value occurred from works or use of

Commonwealth land, that loss in value measured by diminished market value should be

''' Australian Law Reform Commission, Lands ACq"kilto" and Coinpe"s@!ion, above n 37.23,166,176
The Commission contrasted this position with the liberal interpretation taken by English courts in relation
to s 63 of the Lainds Clauses Consolidqtio" ^of 1845 (Imp) whereby compensation might be extended to
landowners affected by a public work but without any resumption of land.
2'' Butt, 'some Aspects of Injurious Affection', above n 214.8i
''' Standing Committee on PublicAdministration and Finance, above n 10, [5.16].
'''/6id, 15,191, Recommendation 22; see also Recommendation 23 which provided that the new single
statute on resumption of land should not make provision for injurious affection until an independent
examination of injurious affection was completed; see also Recommendation 12,135; see page 132 in
relation to the concerns expressed by Mr T Dix, licenced valuer,

Government of Western Australia, Response, above n 18.10.
Ibid, 9,13, rioting that the Government added that a consideration of betterment also needed to be

included.

" Law Reform Commission of Western Australia, FindlR<port, above n 34, eg Recommendation 16.39
~ Ibid, e. g. Recommendation 18,43, that in certain circumstances, such as in respect of the reduction in
value of adjoining land* where a reservation of land has been made

' Ibid, Recommendations 24 and 25.57. See chapter 6 of this thesis for a further consideration of this
process.

Ibid, Recommendations 26 and 27,61-62. See chapter 6 of this thesis for a further consideration of
these processes. 011 the Government's response to these recommendations, see Government of Western
Australia, 'Planning makes it happen', above n 36
''' Australian Law Reform Commission, Lands, cq, ,isino, , mrd Con!persono, ,, above n 37,176.

*

.
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compensated. "' However, the Commission also recommended that statutory provision
be made for at least a partial contribution by a landowner related to the betiemient of the

land by public works (this being the Commission*s view of the effi=ct of public works in

the majority of cases) upon a sale of the land, though as a Commonwealth tax, this

would not capture the value of enhanced State land. 228

It has also been suggested that a right to compensation be recognized when the State's

activities constitute a private nuisance, with damages being available based on nuisance

principles, unless the relevant State authority has mumunity from suit. Such an

approach has been supported by New Zealand writers.

.

Public interest perspectives are not consistent in their treatment of compensation for

injurious affection, althougli compensation for injurious affiection is generally not

treated as generously as compensation for resumption. The Commonwealth

Commission of inquiry thought that compensation rights should be widened to allow

compensation for injurious affection from both public and private development. '''

34.5

The most complex and perhaps most controversial question raised by planning laws

(and to a lesser extent environmental laws) is a delennination of when statutory

regulation amounts to a taking of land such as to trigger the statutory presumption

against the uricompensated taking of property, and how compensation should be treated

when planning laws impact negatively upon a landholder's bundle of rights but without

resumption of the affected owner's land. The cornerstone of contemporary Australian

I rinin and envir lumental law is ecolo icall sustainable develo merit 232planning and environmental laws is ecologicalIy sustainable development.

Planning laws

.

The literature reveals significant disagreement on the question of compensation to a

landowner affected by State-imposed restrictions on property rights. This may be due to

compensation not being an accepted principle in relation to mere restrictions, rather than

resumption. For example, it has been suggested that there is a 'rough symmetry of costs

~ Ibid, 178-179. For an overview of the Coininission's recommendations regarding injurious affection,
see P Butt, 'Mooi Point Injurious affection: proposals for reform' (1980) 54 AU 681,683-686

' Australian Law Reform Commission, Lands ^cq!, kitib, I and Coinpe, Isatto", above n 37,182
Butt, 'Moot Point Injurious affection', above n 227. By way of a postScript, Butt notes that the

Australian Law Reform Commission disagreed with the notion that nuisance should be the measure for
determining entitlement to compensation.

Guerin, above n 49.5,
Commission of Inquiry into Land Tenures, FIT, at Report, above n 15, [6.35]-[6.36]. Note, however,

that the Commission declined to make any firm recommendation
''' see hireigoi, ermine, 1/@I Agree, ,jail o" the E"viro"meni (1992), Appendix 5.2, Nano, ,o1 SI, '@!egv for
Ecological!v Sustainable Develop, ,jail (1992)* Appendix 5.3, discussed in Fisher, above n 4, t7,101.
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and benefits' when urban planning laws restrict land use; the imposition of the

restriction is offset by the benefit of a neighbour not being able to similarly diminish the

amenity of his neighbour's land. "' However, planning and environmental land-use
restrictions have also been attacked on the basis that they do riot result in 'uniform

increases in value' to the owners. 234

The extent to which platming laws should be able to or do displace property rights has

been a concern in WA since the early 1970s, "' A co, ,u, Lon core proposition within a

private interest perspective is that regulation for the public interest at the expense of the

landowner should be paid for by the public. ''' Such perspectives often regard the
problem of compensating affected landowners as a political as well as a legal issue. The

broader social and economic consequences of increased regulatory control over land are

stressed, which include increased land prices and low housing affordability. ' Rarely is
consideration given to whether landowners should make contributions towards

betterment

Private interest perspectives often stress the destruction of land value rather than the

diminution of the bundle of rights as the real detriment to landowners. "' Three negative

impacts in WA have been suggested, These are a reduction in land value, an increased

perception of risk by investors with consequent reduced investment and economic

growth, and substitution of the rule of law with the rule of bureaucrats. Inflexibility

of land use through planning laws may have increased urban land values in areas zoned

for housing, while elsewhere it often prevents housing development, thereby

contributing to a shortage of housing and inflating housing costs.

''' Australian Government Productivity Commission, DJ'4/1 Repoi', into the Conservation of. 41, $1,011@ 's
historic heri!"gepl"ces (2005) considered in WWW. PC. gov. au/inquiries/heritagdsubmissions
234 wjjkinson, above n 52.3.
''' see e. g. Morling, above n 12; more recently, see eg C Ireland* 'Should private rights trump the public
interest in renewal of the urban environment' (2009) 15 LGLG 86. However, note that the issue often
arises within a narrower consideration of the extent to which regulatory provisions may constitute
exceptions to indefeasibility of title: see e. g. B Edgeworrh, 'Planning law v property law: Overriding
statutes and the Torrens system after Hillpalm v Heaven's Door and Kogarah v Golden Paradise' (2008)
25 EPU 82,

"' See eg Staley, 'Property Riglitsin Western Australia', above n 21,3
"'Ibid, 4-5; Staley, 'Reshaping the Landscape', above n 21,4
''' Stein, above n 5,13; this concern may be universal: R Alterinari, Symposium, 'Regulatory Takings in
Land-Use Law A Comparative Perspective on Compensation Rights' (2006) 5 (3) Washington U, lit, ersiiv
G/obul Silldies Low Rel, ion 469

"' Staley. 'Properly Rights in Western Australia ', above n 21,3.
'00 16^^. 5.
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The ALRC acknowledged that town planning has created compensation problems for

landowners. "' The Commission observed that the problem of blight was increasing, '''
and that aff;=cted landowners typically had neither the experience nor the financial

resources to contest the adequacy of compensation.

Concern over the impact of land-use restrictions has received some attention from

goveiiuiLent. "' Planning laws have been most closely considered by gove, ,u, lent within
the context of enquiring into the structure, efficiency, effectiveness and economic

management of the State's public administration, and the existence, adequacy of merit

and judicial review of administrative acts or decisions. "' Attention has been focussed
on planntng restrictions on the use of land, including the imposition of conditions on

development applications, heritage listing as a ground for planning restrictions, and

the regulation of land use by way of policy documents. Subdivision and development

controls (in particular the number of conditions applied to approvals, and the rejection

of approvals without a consideration of project's merits) also constituted two of the four

major concerns identified by the Working Party. "' The Standing Committee
recommended that where land is required for a public purpose which will down glade

the peruiissible land use, that the State compensate fairly or acquire the land, "' which
h G ' I 'h2sithe Government is in principle in agreement with.

.

.

Vigorous arguments for compensating injurious affection are presented by Finlay, who

recognizes that regulation may sometimes amount to an effective acquisition, for which

compensation should be paid, "' She attacks the floodgates argument on the

''' Australian Law Reform Commission, Lands ACq, ,istrio" rind Coinpe, ,soil'on. above n 37,20
''' 16^^, 20-21, The Commission defined 'blight' as occurring (20) 'when land becomes unsaleable, or
devalued, because of a belief that it will be required for, or affected by, some public project. ' The
Commission provides by way of an example the Perlh airport experience: 78, The problem of blight has
been identified by WA legal practitioners see e. g. D MCLeod, above n 42.27 29, and a complaint of
landowners: Standing Committee on Public Administration and Finance, above n 10, [8,405].
''' Australian Law Reform Commission, Lullds kinguisiTio" and Co"!pensntio, ,, above n 37.22.
244 Government of Western Australia, Response, above n 18.24
''' see Standing Committee on Public Administration and Finance, above n 10* Terms of Reference and
Chapters 7 and 8. For a more recent consideration, see Government of Western Australia, 'Planning
makes it happen', above n 36.
"' Standing Committee on Public Administration and Finance, above n 10, Ch 8,425429.
amibid [8.217]-[8,242]; see also Staley* 'Property rightsin Western Australia'* above n 21,4
''' standing Committee on Public Administration and Finance, above n 10, [8.332]. Examples of this
include the policy Bush Fore, e, : see [8337] et seq
"' Staley, above n 21,23. The requirement that a landowner surrenders land, as a condition of the
subdivision of other land* was a particular concern of the Working Party on the Erosion of Property
Rights, above n 22,12

Standing Committee on Public Administration and Finance, above n 10, Recommendation 26,384.
Government of Western Australia, Response. above n 18,24.
''' Finjay, 'The Erosion of Properly Rights and its Effect on Individual Liberty'. above n 47, t241
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impossibility of compensating all persons injuriously affected by regulation by arguing

that if the State cannot afford to compensate an affected owner, then it should not

regulate that property right. She dismisses the view that merely because property

rights are not absolute, this justifies uricompensated regulation.

As regards appropriate protection against the taking of private property through

regulatory restraint, and the role of compensation as a protective device, the New

Zealand Government identified that non"essential takings might be further restricted

without any negative impact on policy. However, the Gove, ,unent was more cautious

on whether compensation should be expanded. While not dismissing arguments that

compensation for regulatory takings would improve regulatory behaviour, it did not

d th 256endorse them.

The treatment of betterment is not consistent within the literature. Introducing a

bettemient charge may be 'eminently reasonable'."' Australian planning law academic
Fogg points to the problems that have be set bettennent charges, in particular the

problem of demonstrating the extent to which an increase in property value arises from

a planning instrument. "' Fogg proposed that injurious affiection be abandoned in favour
of a concept of loss in value arising from reservation for public purpose, His solution to

public interest restrictions adversely affecting land was simply that a landowner be

entitled to insist that the State acquire the land. "' This thesis leaves the matter of
charging for bettennent open as a possibility for funding the various law refomi options

considered in chapter 8, but acknowledges the recovery of betterment requires further

study.

A private interest perspective may seek to reverse the impact of planning laws. Staley

argues that landowners must be consulted about changes to land regulation, with

associated riglits to appeal and compensation when regulations erode land values, "' She
argues for a review of State planning laws, water entitlements, the treatment of fomiland

vegetation under environmental laws, and heritage laws, but predetennines the

outcomes of that review; new legislation must consider whether voluntary programs

253 Ibid, t771
25'161d, [78]; Filmy, 'The Attack on Property Rights', above n 47.8.
''' Guerjn, 'protection against Government Takings: Compensation for Regulation?' above n 49,16.3
256 Ibid, [4.5],
"" Butt 'Some aspects of injurious affection: a case for reform', above n 214,82
5' Fogg, above n 46,520.

Ibid. 484

Staley, 'Property rights in Western Australia'. above n 21,2

.
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rather than prescriptive regulations would be effective to achieve stated goals, that a

mandatory benefit-cost analysis be introduced across government which determines

economic, environmental and social benefits and costs from proposed property

regulation, that compulsory acquisition be limited to acquisitions for public purposes,

and that non-legislative policies restricting land use be prohibited. "' Zoriing restrictions
on new housing developments would also be progressiveIy removed, and a central

register would disclose all land restrictions, A later paper by Staley again called for a

system based upon compensation, consistency, openness and right of appeal, although

she abandoned her call that zoriing restrictions on new housing developments be

I d262progressiveIy removed.

.
The Working Party argued for a commitment by politicians to a charter of properly

rights which included a requirement that planming processes support property

development and that property owners be fairly compensated for any loss of property

rigiits. "' However, legal effect of this Charter was unclear. The Working Party also
proposed the use of private easements and restrictive covenants to restrict the use of

land considered significant, but with compensation to the affected landholder. "' Finiay
rt^jects a charter of rights or other legislation which protects property rights themselves.

instead, she noted that legislation which automatically afforded compensation when

property rights were restricted would be a 'positive step',

.

Public interest perspectives have generally focussed upon the public benefit of planning

laws through orderly plainxing. "' Moderate perspectives play down the negative impact
of PIarming laws and argue that the law of existing use, supported by sympathetic

courts* has enabled landowners to continue land uses that would otheiwise be illegal,

Betterment charges are generally supported, "' although others have suggested that a

261 Ibid. 6-7
"~ Staley, 'Reshaping the landscape', above n 21, I.
"" working Party on the Erosion of Property Rights, above n 22.20.
.64 Ibid, 7.
"'Finlay, 'The Attack on Property Rights', above n 47.22. Note Finlay's consideration of Western
Australia is largely confined to a study of the impact of heritage registers on private property rights and
native vegetation legislation: 11-14,19-21; See also Finlay, 'The Erosion of Property Righis and its
Effect on Individual Liberty', above n 47,1801

Honorary Royal Commission on the Town Planning and Developme, ,I ^of lime, Ich, ,e"I Bill 1951.
above n 11. [85]; see also Stein, above n 5* 12; LA Stein, U, banlega/Problems (LBC, 1974), 239.

T Bonyhady, 'Property Rights' in T Bonyhady (ed), BIWiro, linento/ Projection undLegq/ Chinige (The
Federation Press, 1992), 69; see also K Sperling, 'Going Down the Takings Path: Private Property Rights
and Public Interest in Land Use Decision-Making' (1997) 14 EPU427,429.
"' See e. g. Honorary Royal Commission on the Town Pion"ing in, d Develop, "ant ACi rimland, ,lent BIT/
1951. abo, e n I I* t771-t791.



site revenue tax would better deal with the problems of betterment and worsenment

when balancing public and private interests aff^cted by planning instruments.

A Royal Commission opined that compensation should apply only where restrictions

caused hardship, since 'to pay compensation in all cases would be to pay two or three

times the actual loss. "" The Coriumission recognized that better planning required that

there be State power to control development, including the power to force into use

serviced vacant land, A solution to the joint problem of compensation and betterment

was identified as critical to better planning, "' something that is often absent from

private interest perspectives, The Commission observed that although landowners

demanded compensation arising for restrictions imposed by planning schemes with a

corresponding resistance to any collection of betremient, in theory betterment should

create a liability for landowners to contribute to development costs, since bettemient

should more than cancel compensation. "' However, the Commission found that

provisions for charging betterment were ill-defined and ineffective, "' The Coriumission
concluded that only where restrictions went beyond neighbourliness and expropriated

property rights should a right of compensation arise, and compensation should apply

only where those restrictions caused hardship. "' However, the Coinmission merely
recommended ' further serious investigation into measures for achieving a better balance

between compensation and bettemient'.''' A bellennent charge was also reconmiended
for collection from local authorities. 276

DW Spain, 'Betterment & Worsenment: Balancing Public and Private Interests' (unpublished,
University of Queensland Law School, July 1994)

Honorary Royal Commission on the Town Planning und Developme"I Her ^mendme"! 8111 1951,
above n I I, t741. This report was presented to both houses of State Parliament, following the then newly
constituted State Planning Authority,
271 Ibid, [67].
2,2Ibid, t701.
273 Ibid, t671,
''' Ibid, [74], Interesting]y, the Working Party on the Erosion of Property Rights, above n 22, also cites
the findings of the Uthwatt Report in support of its arguments for compensation: 5. The Uthwait Report
(Expert Committee on Compensation and Betterment, Final Report (Cmd 6386, September 1942)) had
recognized that land ownership did not afford to the owner an unqualified right of user, such that
restrictions based upon duties of neighbourliness might be imposed without depriving the landowner of
any proprietary right or interest: see also Honorary Royal Commission on the Town Pig, Ming @"d
Datingmart AC! Amend", e, ,! Bill 1951, above n 11, t741. For an extract of the general principles
underlying payment of compensation for state interference with the use and enjoyment as set out in the
Uthwatt Report, see Folk, ^lone v Metropolitan Region Plan, ,ingrt"rho, try [1968] WAR 164,166 (Virtue
I). The recommendations of the Uthwatt Report were riot implemented. For an excellent overview of the
historical experiences on betterment, see Fogg, above n 46, ch 17; also Butt, 'Some Aspects of Injurious
Affection: a Case for Reform' above n 214.

Honorary Royal Commission on the Town Pia""ing rutd Developme, ,! AC! Amend, ,, chi Bill 1951.
above n 11, t771.

Ibid, t771 t781.

,
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A more radical public interest perspective may consider planning laws to have failed the

public interest"' and bettemient charges to be unsatisfactory, "' since increasing land
value unrelated to the landowner, arising from factors such as rezoning, should be State

property, "' Justice Else-Mitchell noted the inadequacy of statutory provisions on
bettennent and advocated for the Crown's retention of development rights and the

compulsory conversion of freehold title to leasehold estates of about 50 years to reduce

the cost of redevelopment schemes and public projects. Whenever land use was to be

redesignated, "' such land should revert to public ownership and control until the land
was available for its new use, without payment of compensation, Upon the issue of a

development order, the landowner could then either comply with the development order

and pay for that right, have the land resumed and receive compensation, "' or sell the
land to a purchaser prepared to discharge the development order and pay for the

d I 'h284development right,
.

3.4*6 Environmental laws

The shift from private rights to the public interest is a key theme within environment

law literature. "' A consequent shift is the dominion of the individual to centralized

State control of land, "' A common focus is the anomalies presented by statutory

provisions concerning which environmental restrictions entitle compensation to the

affected landowner. "' At least one scholar has suggested that such compensation

. Commission of Inquiry into Land Tenures, First Report, above n 15, t5.41.
Ibid, 14.41 I -
Ibid, t4,141. Private gains from land-use decisions were also to be eliminated

"" Else-Mitchell, above n 13.10. His Honour acknowledged that this would mean that the value of an
owner's interest in land would diminish year by year as would land speculation. For a discussion of his
Honour's proposed case by industry, see Collier* above n 74. Collier considers a number of alternative

!roposals for securing contributions towards the cost of public works.'' Commission of Inquiry into Land Tenures, Firsi Report, above n 15. By limiting the expropriation to
future development rights, the Commission argued that the need for a compensation fund could be
avoided. This was in contrast to the approach taken by the Uthwatt Report: see [4371 [4.39]
282 16^^, [4.28].
''' The Commission accepted that where land was expropriated, full compensation should be paid which
included development values already embodied in market values, but did not include future increments in
compensation values: see ibid14.241~[4.26]
'''1bjd, [5.12]. The findings of the Commission are of no surprise in this regard, given the chairman of
the Commission, Justice Else-Mitchell, had previously noted that compensation for the expropriation of
land by the Crown in Australia, along with rising land values, were often responsible for frustrating
attempts by the State to acquire land to achieve better planned settlement: Else-Mitchell, above n 13.8
285 see eg Grinlinton, above n 67

See DJ Whalan, 'The Structure and Nature of Australian Environmental Law' (1977) 8 Fed L Rev 294,
296,313

Bonyhady, above n 270, Ch 3
77



should rarely apply, '' It has been similarly argued that compensation for regulatory
intrusions threatens the availability of government funding of environmental

programs.

A private interest perspective may see environmental laws as having fundamentally

changed the common law concept of property ownership, and may sometimes even

challenge their need. "' The Standing Connnnittee on Public Administration and Finance
examined private interest perspectives on the impact of agricultural land-clearing

restrictions. "' A depression in land values has also been attributed to environmental
293

restrictions.

Within New Zealand, the return of sensitive land to crown conservation estates has been

criticised. "' Other examples of the diminution of property rights include the taking of
rights to carbon sequestration from forest owners, "' and statutes devolving the ability to
take properly rights to administrators, thereby increasing the ability of special interest

groups to constrain property rights.

Environmental jurisprudence shapes public interest perspectives and may present

radical arguments which reconceptualise the nature of real property rights and tenure. "'
Rather than exploiting land for profit subject only to the tort of nuisance, which is seen

as untenable, am rinative duties are advocated which may require landowners to use

their land in the service of a habitable planet. "' The acquisition or restriction of private

''' See e. g. Gray, above n 45,164. Gray argues that entitlements to compensation for minor regulatory
acts would threaten the progress of civilized society
my Bates, abo, e n 4, t2,451.

Grinlinton, above n 67,7. For example, environmental laws may show a 'scorn, yespec, ' for the rights
of owners which are 'trampled on': see Bone , Mothersh@w 120031 2 Qd R 600,613 (MCPhersonIA).
''' For example* existing prescriptive regulation such as heritage listings and measures to protect native
flora and fauna in practice may have operated as a disincentive 10 landowners, many of whom would
likely have otherwise acted responsibly: Grinlinton, above n 67,2,5.
''' standing Committee on Public Administration and Finance, above n 10, ch 7; see also Staley, above n
21,5.

~" Staley 'Reshaping the Landscape', above n 21,12; Staley, 'Property Rights in Western Australia',
above n 21,3,
294 wikinson, above n 52,239-242
295 Ibid, 247-252.
''' Ibid, 254, rioting the Commerce ^ct 1986 (NZ), the Resource Management der 1991 01Z), and the
Tdeco, "mimico, ions AC! 2001 01Z).
''' This thesis will not enter this debate; however, see eg LK Caldwell, 'Rights of Ownership or Rights of
Use? The Need for a new Conceptual Basis for Land Use Policy' (1974) 15(4) Will& Mary LR 759,769-
775. Caldwell argues that land title should merely grant qualified usufructuary rights. For recent views on
property and the human environment, see eg I Page, 'Reconceptualising properly: Towards a sustainable
paradigm' (201 I ) I P, .op L Rev 86
''' See JL Sax 'The Law of a Lireble Planet', Proceedings of the International Conference on
Environmental Law, 01ational Environmental Law Association of Australia, Sydney, 15 June 1989) in R
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property rights may be presented as the only practical government response to the

effects of climate change. "' A public interest perspective can regard environmental
restrictions as a necessary constraint on the exercise of property rights, and is more

reluctant to compensate the curtailment of property rights, Whether fanners should have

additional rights to compensation when their bundle of rights over land and water are

restricted or extinguished to address environmental problems has been considered by

the Australia Institute. "' The authors considered that environmental problems broadly

could be resolved by either 'beneficiary pays' policies (ie farmers are compensated for

State restrictions upon their bundle of rights), or by 'polluter pays' policies (i. e. fanners

internalise production costs)."' The 'beneficiary pays' policies were thought to be
problematic. "' A significant perceived risk was that additional statutory rights of
farmers to compensation for land restrictions would impact negatively on net social

welfare by diverting scarce resources away from other needs, thereby increasing the

likelihood of wasteful litigation and threatening the adoption of sustainable farming

'h d 'f 11d 304practices without producing significant improvements to agricultural productivity.

The same findings were not extended to compensation for loss of water entitlements,

which might bring modest economic benefits. Importantly, 'equity' arguments raised by

the judiciary and farm lobby groups who favoured the 'beneficiary pays' principle, were

critiqued. "' Such arguments were found to be persuasive only in the abstract, because

of the govenrrnent's need to regulate land usage to effect socially desirable outcomes.

The authors argued it would be mequitable to afford fanners additional compensation

for regulatory restrictions over and above urban landholders, noting farmers already

.

.
Rainsay and GC Rowe, E"Itro, ,menial Law and Policy i, I ^"strand, Text @11d Materials (Butterworths,
1995) [6.3].
''' See I Bell, C/finale Ch@, Ige & Coastal Developme"I Low in flustroliu (The Federation Press, 2014)
14.21-t4.61 on rising sea levels, erosion and inundation. Bell considers various options as an alternative to
resumption* such as rezoning and transferable development rights
'00 FA Joseph, 'The Environment, Property Rights, and Public Choice Theory' (2003) 20 New Zealand
Universiiies LQW Revieiv 408. Note this construction would not be inevitable if it were accepted that
ownership can involve both rights and obligations; see eg AM Honore. 'Ownership' in AG Guest, Oxford
Ess@ys in J"rispr"dance (Oxford University Press, 1961) 123, cited in Bonyhady, above n 270,44. ; see
also M Raff, 'Environmental Obligations and the Western Liberal Property Concept' (1998) 22 Me16 Uni
Low Rev 657.

''' Macintosh and Denniss, above n 29, v. Note, however, the Eastern States focus of this paper
302 16^^, vi, 22-24
''' For example, beneficiary policies might distort the market through subsidies, and could exacerbate

roblems associated with the overuse of natural resources: Ibid, 23 24.
o4 Ibid, 41.12.

''' Ibid, 43, citing Sri, ith I ANL Lid (2000) 204 CLR 493, [1561 (Callinan I) and [104] (Kirby lit NewerusI
Minihg (\A) Lid v Commonwealth (1997) 190 CLR 513,657^561 (Kirby I); Contmo"wealth v Western
muslinlia [1999] HCA 5, t1941(KirbyJ).
306 Macintosh and Denniss, above n 29.



received agricultural subsidies and benefits. " The continued currency of 'beneficiary

pays* policies was explained through the disproportionate influence of rural

communities on electoral outcomes, and that 'polluter pays' policies may be no more

economical Iy efficient than 'beneficiary pays' policies. The authors concluded that the

Coriumonwealth Constitution already made adequate provision for compensation to

maximize social welfare. "' However, arguments that compensation for restrictions can
be discounted on market considerations are not conclusive. in New Zealand,

compensation for the taking of property rights has not been regarded as an impediment

to market efficiency within some literature; in fact, it has been regarded as

I 309complementary,

3.5

This literature review suggests a number of conclusions concerning the State's regard

for property rights. Firstly, the literatore reveals a lack of consensus on the State's

impact upon a landowner's property rights. Declared positions are shaped by whether a

landowner's rights are considered from the perspective of common law notions of

'land' or from the perspective of statutory 'title', the former suggesting the State's

diminution of landowners' bundle of rights, while the latter suggests that the State's

resumption and restriction of the bundle of rights is not at odds with land ownership.

Limited areas of agreement do emerge, as with mineral rights and water rights, where

the literature suggests strong public interest perspectives in the State's shaping of

mineral and water rights. However, as regards the impact of planming and environmental

laws upon landowners, which has been the source of much disquiet in Western

Australia, the literature reveals a lack of consensus on the impact of these laws, and

critical Iy whether a restriction imposed upon a landowner might or should amount to a

coinpensable State taking of property.

Conclusions from the literature

Secondly, with the exception of Justice Else-Mitchell's desire to revert fee simple estate

to leasehold, the literature reveals a general consensus that upon a resumption of land,

the dispossessed landowner should be compensated. Both perspectives are critical of the

principles applied in determining the terms of compensation, in particular from a

landowner's perspective, but occasionally also from the public interest perspective. A

fold, 45.
Ibid* 56. The writer finds this comment odd, given that the discussion paper fails to point out that s

51(xxxi) does not bind the states.
309 Evans and Quigley, above n 3

.
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considerable body of literature indicates that any system of compensation in which the

resumption of land is a precondition to the recovery of compensation and which does

riot afford compensation for injurious affection is fundamentally flawed. However, there

is disagreement on the compensation which should be afforded to a landowner aff;scted

by State-imposed restrictions, particularly in the case of injurious affection arising from

PIaiming laws. There appears to be a lack of agreement on the cost of compensating

injurious affection or whether such compensation is consistent with sound economic

principles.

.

Private interest perspectives focus upon the negative impact of land restrictions and

stress the importance of the security of property rights, but typically ignore bettemient.

Public interest perspectives regard compensation as an impediment to implementing

public interest policies and have consistently declined to consider compensation without

also considering bettemient, The literature suggests that the proper treatment of

injurious affection also requires that betterment be addressed, However, the practicality

of bettennent charges remains contentious. Nevertileless, arguments advancing

compensation without dealing with betterment must be considered deficient.

Thirdly, there is no consensus, even within the literature categories, on what measure of

additional protection should be afforded to landowners against State intrusions. Where

the security of property rights is considered from the perspective of the rule of law, the

need for the State to compensate any taking of property rights is more apparent, while if

property rights are considered from a public interest perspective, compensating takings

of property rights often becomes a burden on public policy. The literature tends to

simply reflect this divide. Where refomi is considered for the protection of property

rights, there is also little weighing up of the benefits and burdens of alternative

measures that might be adopted. There is increasing 'in principle' State Gove, ,u, ,Grit

support for an overriding requirement that compensation following a resumption be on

'just terms'. A statutory requirement of just compensation upon land resumption is

recommended by law refbnn bodies, but the Government has historically declined to

implement 'just terms' on the grounds of possible unintended consequences. Other

possibilities for the protection of property rights include a charter of rights to guide

political decision-making or a bill of rights, but these are also not without controversy.

There appears to be much consensus that compensation regimes for injurious affection

remain unsatisfactory, but its consideration is frustrated by the matter of betterrnent,

which is often ignored, or its consideration deferred.

.



3.6

This literature review identifies common issues surrounding the State's relationship

with private property rights, where consensus exists and where it does not, and why that

might be so. However, there are arguably some major weaknesses in aspects of the

reviewed liter atore, thereby bringing into question some of the conclusions presented by

the literature.

Literature criticisms

Firstly, it is very difficult to assess the State legislature's regard for real property rights

in Western Australia solely from a review of literature. The most wide-ranging 2004

report was constrained by its ternis of reference, "' and when it came to considering
critical issues, such as the extent to which land had been resumed by the Crown without

compensation, the Coriumittee did not go beyond advice from the Department of Land

Administration. " ' Similarly, the Committee's consideration of whether State
constitutional provision was needed to guarantee just terms was based entirely on

submissions from gove, IULient agencies and bodies. " As to the Government's

subsequent view on the impracticalities of constitutional provision for 'just terms', a

range of counterarguments are presented in chapter 8. The reduction of a State's regard

for property rights to an index is also problematic. Despite the international Property

Rights index results suggesting that Australian properly rights are well protected, the

methodology does not reveal any analysis of the State*s regulation of property rights,

The index methodology and data source infomiation on physical property rights was

drawn from the World Economic Forum Global Coinpet, 'yelless Report and from

surveyed participants who were asked to define how well property rights were defined

''' standing Committee on Public Administration and Finance, above n 10. The function of the Standing
Committee did riot include any inquiry into the merits of administrative acts or decisions, or a decision
made by any person acting judicialIy: see Legislative Council Sinndi"g Orders (Parliament of Western
Australia) Schedule I

Standing Committee on Public Administration and Finance, above n 10, [3,111]-[3,114]. The
Department of Land Administration advised the Committee that *the payment of compensation for all
forms of land acquired by the Crown was the norm for many decades prior to 1998. '
in Ibid, [5.79H5.84],

http: WWW. internationalproperly rightsindex. org/userfiles/Data' 20sources. pdf. Indeed, the Index
itself acknowledges '.... objective data Inat reflects a country's strength in property rights protection is
almost impossible to obtain beyond a narrow scope of parameters. ... Perception based measures often
contain information that is riot reflected by objective measures. .,'
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and protected in their country. "' Thus* this data is of little value in answering the
questions posed by this thesis.

The State's regard for property rights also cannot be properly considered without

considering the possibility that property rights are human rights. If property rights are

human rights, as argued in chapter 2, then property rights may warrant greater

protection. Save for Evans, French, and the consideration of property rights within the

context of a proposed human rights bill by the Consultation Coriumittee, the literature

largely fails to address the issue of property rights as human rights. If property rights are

human rights, those rights need to be considered alongside the impact of planning and

environmental laws, rather than quarantining the consideration of property rights as a

human right to a discussion of only human rights.

o
Secondly, where the literature argues that the State has eroded property rights, the

literature is neither precise nor clear or consistent on when the erosion of property rights

occurred, at least when property rights are considered as a whole, Finlay refers to an

f rt ' ht hv' d' , t ,315stj th ferosion of property rights having occurred in 'recent years. ' Staley sees the erosion of

property rights as having been a quiet erosion by incremental change, but notes that

today's planning restrictions represent a marked change from the rights enjoyed by

property owners as recently as 1962. The Working Party argued that property rights

have been increasingly regulated and subjected to compulsory acquisition since

settlement ' '' but identified unprecedented erosion of real property rights by the State in
the last decade, The Standing Coriumittee considered some gove, ,u, ,Grit actions and

processes against previous practices, revealing that while some government restrictions

and controls were entirely new others may not be. ' ' Reference to case law was also

sometimes quite limited,

.

Whether the State has less regard for property rights today than previously requires a

detailed examination of tlie State's treatment of property rights from 1829, with a study

of the legal content of the six common areas identified in this literature review, and the

3141bid.
' Finlay, 'The Attack on Properly rights', above n 47.1.

''' staley, 'Reshaping the Landscape', above n 21,8 refers to Lloyd v Robins0, , (1962) 107 CLR 142
However* for the reasons set out herein, the writer respectfully disagrees with her appraisal of this case,
and the correctness of her proposition that in 1962. the High Court held that 'landowners possessed the

!roprietary rightio subdivide without approval. ''' working Party on the Erosion of Properly Rights, above n 22,6.
''' SIanding Committee on Public Administration and Finance, above n 10, 17,521. Some present
restrictions on land clearing are only considered after noting that until 1986, there was no state land
clearing controls. The Standing Committee rioted that present law on compulsory acquisition had
developed orer the last 150 years: t3,361
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application of those laws, wherever possible through case law. The State's regard for

property rights through examination of its laws also cannot be considered in isolation

from its historical surrounds, It is extraordinary that in considering the State's regard for

properly rights, the literature fails to give any attention to the works of major Australian

historians on land tenure and resumption. "' The writer will seek to assess the treatment

of property rights in WA by considering relevant laws with reference to surrounding

historical circumstances, particularly as regards the Swan River Colony

Thirdly, arguments and legal propositions are often advanced without legal authority.

Where authority is provided, that authority may not always accord with the propositions

advanced, For example, the Working Party makes much of the Supreme Court's

decision in Ternwood"' in favour of the landholder, but no mention is made that

application for special leave to appeal to the High Court had already been lodged,
Had that been done, the reader would have been alerted to the possibility of the decision

being reversed, as indeed occurred some months after the release of the industry

paper. "' Staley's starting point appears predicated on the position that at some time
previously, a Western Australian's home was his or her 'castle', As regards whether

property rights should receive constitutional protection, both perspectives reveal a

surprising disengagement with constitutional considerations such as mariner and form

when considering the question of constitutional provision for the protection of property

'h 325rights.

Use of authorities is also largely limited to secondary sources, with little examination of

case law or statutory principles, despite frequently advancing propositions on laws and

government practices and procedures in relation to those laws. Staley advances the

''' See e. g. Is Battye* Western Australia. A History from i's Discovery 10 the Inauguration of the
Commonwe"Ith (Clarendon Press* 1924); Roberts, above n 72
''' see working party on the Erosion of Property Rights* above n 22, 11; Hill & Amor v WeSIer"
Austinti@,, Planning Co, "mission (2000) I 07 LGERA 229 is stated as having decided that compensation
for land acquired under s 36(2)(b) of the Metropolitan Region row, , Planning Scheme ,ICJ 1959 (WA)
was limited to 'the markei value for the land and nothing more'. The writer disagrees. Scott J held (236)
that '... in assessing market value in this case, a valuer should properly take into account not only the
value of the plaintiffs land but also the fixtures attached thereto and the use that is presently being made
of it. .. '

''' working Party on the Erosion of Property Rights* above n 22, I2, citing Ternwood Holdings Ply Ltd v
WeSIer" ^"strand, , Planning Commission (2002) 25 WAR 484.
322 see the editor's note in (2002) 25 WAR 484
3'' western Allsi, """" Plan"IPIg Con, mission , Ternwood Hatdi, ,gs Pry Ltd (2004) 211 ALR 472; in
addition, at 7, although reference is made to the decision of the Tribunal reported at (2001) WATPAT 4,
00 mention Is made of the subsequent decision of the Supreme Court at first instance, reported at (2001)
1/5 LGERA 152.

'.' staley, 'Property Rights in Western Australia', above n 21, I .
On manner and form, see chapter 8 of this thesis, [8.2.2(b)].

.
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proposition that in 1962, the High Court held that landowners possessed the proprietary

right to subdivide without approval, citing Lloyd v Rob, 1.1son as authority, '' but the
writer's own reading of this case does not accord with her interpretation. "' Elsewhere,
the use of American case law, while interesting, is of little relevance as a matter of store

decisis. "' Literature must address WA's regard for property rights with reference to

Australian case law and statutory provisions wherever possible to give any meaningful

perspective of WA's treatment of property rights. Again, the State's regard for property

rights also needs to be considered with refi=rence to the historical circumstances of the

time,

.

Finally, most literature within each category presents a very narrow perspective on the

State's regard for property rights in two ways. Firstly, as argued at the outset of this

chapter, narrowly defined enquires are unable to present any conclusions beyond a

treatment of the particular area of law considered, Secondly, literature within private

interest perspectives rarely considers relevant arguments from the public interest

perspective and vice versa, For example, Finlay and Staley condenm the State's erosion

of properly riglits, but fail to address betiennent, while the Con^nission of Inquiry into

Land Tenures considers the resumption of development rights to land from a public

interest perspective only. Rather than revealing a balanced consideration of the

competing private and public interests that are reflected in PIaming and environmental

laws, the literature too often reflects a bias towards private or public interests, to the

exclusion of the other. Wherever possible, literature should address the State's regard

for property rights in ternis which can sarisfactorily accornniodate both private interest

and public interest perspectives.
.

Staley, 'Reshapingihe Landscape'* above n 21,8.
In L/oyd v Robins0" (1962) 107 CLR 142, Kitton, Menzies and Owen JJ held (at 154), with reference

to the Tow, , Plan"ing rindDevelopme",, or 1928 (WA), that 'the Act at its commencement took away the
proprietary right to subdivide without approval, and it gave no compensation for the loss. .. there is no
room for reading the Act down in some fashion by appealing to a principle of construction that has to do
with confiscation. ' Nor in the writer's opinion would Staley's comments be supported by Robins0, , 11
Lloyd [1962] 168 because Virtue I did riot refuse to uphold the setting aside of land for public purposes as
a condition of subdivision approval on the basis of a landholder's proprietary rights. Virtue , did so
because 'the conf^rring by Parliament on a public authority of a power to exact from the subject the
involuntary transfer of property without compensation as a condition of authorizing what in the absence
of the statute he would be legally entitled to do would require a similar unequivocal expression of
legislative intention' ( 174)
'~' See Finlay, 'The Attack on Property Rights'* above n 47, 18; and Staley, 'Reshaping the landscape',
above n 21,9, each citing the case of K, /" ,, City QIN, w Lo"don 125 S. Ct. 2655 (2005)
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3.7

The literature reveals a great division in perspective on the regard the State has and

should have towards property rights, While there appears to be consensus on State

intrusions having occurred in relation to mineral and water rights, the circumstances

which should entitle a landowner adversely affected by the State to compensation

remain contentious. Although compensation upon resumption is in principle accepted,

the same calmot be said for injurious affi=ction, particularly where that arises from

plannniing laws. On occasion, judicial and parliamentary bodies have been prepared to

recoilunend that fundamental changes be made to land tenure and without necessarily

compensating landowners. There is a lack of consensus as to whether any additional

measures are required to better protect property rights in Western Australia.

Concluding comments

The State's regard towards real property riglits in WA will now be considered in

chapters 4-6 through a detailed examination of State laws across the six areas of focus

identified by this literature review. A seventh area, criminal property confiscation, is

introduced in chapter 6. This will attempt to address some of the criticisms made of the

existing literature, and enable some conclusions and common themes arising from the

State's treatment of properly rights to be identified in chapter 7, Proposed law reform

identified in this literature review provides a background to the reform considered in

chapter 8.

.

.



Chapter 4: Real Property Rights in Western Australia:

The State's regard and disregard 1829-1899

This thesis considers the State's regard towards private property rights, Critical to this

consideration is the availability and ternis of compensation afforded by the State when

private property rights are disturbed by the State. A study of the State's treatment of

property rights since settlement, with particular attention to the areas of focus identified

by the literature review, assists in identifying the extent to which the State's regard or

disregard for property rights fonns a legislative continuum. It also provides a

backeround to and point of comparison with the study of the State's later treatment of

property rights considered in chapters 5 and 6. This first period is defined by Stirling*s

1829 proclamation, ' through to the commencement of the Land lid 1898. ' The
challenges presented in researching Western Australia's colonial laws

acknowledged at the outset, given the limited resources available for the research of this

period.

Introduction

o

Chapter 4 considers the State's regard for property rights through an examination of the

six key areas of land tenure, resumption and compensation, mineral and water rights,

and planning and environmental laws. It is argued that the State generally showed a

high regard for property rights, and that when it came to public interest considerations,

it sought to balance these interests

. The chapter begins with an examination of how, through the selective treatment of

history, land laws and literature, conflicting perspectives of the State's regard for

property rights may be constructed. This approach is discounted in favour of attention to

the six key areas of focus.

The foundations of land tenure are considered through the reception of English laws

which revealed the Crown as the absolute land owner, ' and the possible existence of

See E Russell, , Hislory offing L"", of We're, ,I'Msi, tiffn andi!s Del, elop, ,mailer" 1829 to 1979 (University of
Western Australia Press, 1980} Appendix 1/1, Captain Stirling's proclamation of I8 June 1829,334

The Land, ci 1898 (WA) was assented to on 28 October 1898, and commenced on I January 1899. The ACi
consolidated and amended the jaws relating to the sale, occupation and management of crown lands

See G Greenleaf, P Chung, A Mowbray and B Saller, 'Digitssing and Searching AUSiralasian Colonial Legal
History, Part 2 Austin/jin, Law Lib, in. Jimi, 20(4) 2012,223,230. For this reason, the use of secondary sources is relied
upon more heavily in this chapter for the study of early primary materials than elsewhere in this thesis
' See eg ,nomey-Gene, o1 v 81.0m, (1847) I Legge 312,316, bui cf co, IIJU Mobo v 911ee"skilld (N0 2) (1992) 175
CLR I, 48 (BrennanI), 60 (Deane and Gaudron11), 142 (Toohey J) on native title as a burden on the CTo\\n's radical
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entrenched common law protections against State resumption without compensation.

Populist sentiments which may characterize the State as disregarding private property

rights are evaluated through crown grant reservations and location duties. Legal

scholarship which characterises early colonial land grants and reservations as evidence

of an early public interest perspective of a landowner*s rights being subordinate to the

public interest is also challenged. The negative effects of pastoralism on the freehold

estate are explored, Detailed attention is then given to land resumption by crown grant

reservation and by later statutory provision, and the availability of compensation.

The State's regard for property rights is further examined through a consideration of the

initial inclusion of all minerals, excluding precious metals, in crown grants, Public

interest perspectives of property rights are considered withn the context of the later

reservation of minerals in favour of the Crown, and new statutory provisions for the

mining of crown minerals on certain private land, Water vigilts are considered, which

reveal some limitation of coriumon law rights in the public interest. PIairrxing laws are

reviewed, with attention to the transition from free selection to survey, and the policy of

closer settlements through voluntary purchases. Environmental laws are examined but

found to be few.

4.2 Private and public interest perspectives: the danger of selective attention to

history, land tell"re and policy

The promise of crown grants of land to colonists provided the foundation for the

settlement of Western Australia, ' At the outset, subject to specific purpose reservations,

all land within the colony would be available for sale, ' Steps were taken to facilitate and

simplify conveyancing. The promotion of generous land grants to settlers was a key

title. The disregard of the State towards lands traditionally held by Aboriginal peoples during this period may have
been to avoid subverting Ihe underpinnings of the properly rights of the settlers see RH Bullett, Nanve rifle in
Australia (LexisNexis, 2'xied, 2004) t1.4 . There was no litigation with respect to native title rights during this period,
and no projection from the seizure of traditional land by the states: tI. 201. Note, however, the provision for
Aboriginal peoples under the various Lurid Regi, funoris with respect 10 pastoral leases, the power to create reserves
under the Abo, tgi"e. r P, orecii0,14ci 1889, and provision for the gnuit or lease of land to Aboriginal people by the
1887 Land Regulations and s 6 Land, c! 1898. . see Russell, above n I, 320. The history of the colony was ultimately
found not to have extinguished native title: WeSIeJ. " Allsi, film v Co, "momwe@Ith (1995) 183 CLR 373,421-
434(Mason C, , Brennan, Deane, Toohey, Gaudron, MCHugh JJ); Water, ,, 4"sire"", \@, d (2002) 213 CLR I, 1/7
(Gleeson Ci, Gaudron, Gummow, Hayne 11).

The term 'location duiies' refers to the conditions of impro\, ement attaching 10 a crown land grant
See JS Ballye, Weste, '" Aim, wild. ' A History from its Discovery 10 the I'm"g"colio" of file Con, monH, e"/!/,

(Clarendon Press, Oxford, 1924) 75-76, in particular the government circular dated 5 December.
Weste, ." A'siJn/in v COM, "on weanh (1995) 183 CLR 373,431
2''' GUIielmi IV N0 71832. Note also steps taken to provide for more effectual and accurate land boundaries: see 4

& 5 Vic N0 20.1841.

.
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early feature of the colony. Land policy shaped the social and political landscape and

the State's regard for property rights, and the content, development and application of

land regulations defined the character of successive administrations of the colony. ''

Crown conditions and reservations attached to crown land grants, Public interest

perspectives might identify these reservations as evidence that property rights have

always been qualified, ' ' while private interest perspectives iniglit deplore the onerous

nature of these conditions. The sale of crown land at a 'sufficient price' formed the

foundation of the Wakefield Theory, which shaped colonial policy during the period

1830-1850, " Land refbnn was also the platfonn of the West Australian Committee

dedicated to advancing the colony's interests. '' The rise of yeomanry settlements from
1850 can also be directly attributed to land policy. The State's promotion of land

ownership is further evidenced by the first Agricultoral Batik, " which aimed 'to
encourage persons to improve their holdings'," and which granted generous finance
terms to settlers.

.

Land was also central to political and constitutional affairs. The State embraced an

electoral system in both houses of Parliament, and an upper house designed to protect

private property. The control of crown land shaped debate on responsible government

between 1887 and 1890. " Following responsible government, legislative refbmn
extended the institution of private property and its attendant benefits, with the improved

.

BK De Oaris, 'Political Tutelage 1829-1870* in CT Stannage (ed), ^ New His/on, of WeSIer" Austinli@ (University
of Western Australia Press, 1981), 316. On the powerful attraction of land ownership to the English middle classes,
see P Statham. 'Swan River Colony 1829-1850'. in CT Stallnage. ibid, 184.

See the Importance of land regulations in chaincterising the administrations of Sir James Stirling (1831-1838) and
Governor HUI (1839-1842), the transition period (1850-1853) and the later administrations of Governor Weld (1869-
1875) and Governor Broom (1883-1890) in Ballye, Weste, ?I AUS!, alla. ' A History from ifs Discovery to Ihe
moilg"rolio" @1the Common", edit!I. above n 6, chapters v, vi, viii, xii* and xiv.
'' See e. g. S Christensen, P O'Connor, W Duncan and R Ashcroft, 'Early Land Grants and Reservations: Any
Lessons from the Queensland Experience forthe Sustainability Challenge to Land Ownership' (2008) 15 James Cook
U L Rev 42.44.
'' See SH Roberts, History of AUSiraftn, I Land Satire, "e, ,t, 1788--1920 (Frank Cass & Co Ltd, 1969), 85,86 and
chapter 12. On the negative impact of Wakefield's tlieory on the colony, see also A Hasluck, 7110m@s Peelqfihe
Swan Rive, , (Oxford University Press, 1965) 127-128
'' Roberts, I'bid, ch 12. The theory advocated that a balance between land, labour and capital was essential to address
economic depression within the Australian colonies: 84; on the WA Committee, see 154. Baitye, WeSIe, " Alls"alla
A History1'01" IIS Discovery 10 Ihel, ,@"gill@lion @1the Coinmo, ,wealth, above n 6,142, I 52.
1' see Robens, ibid, ch 23, and 327-335.
Is see ag, mirin, at Bank AC1 1894 (WA)
16 see Roberls, above n 12.
" For an extract from what Sir John Forrest had to say when introducing Ihe Agricultural Bank Bill into the
Parliament of Western Australia, see F Crowley, , Doc"maim, y His!OJT @1th, SII'alto. Volume 3. Co/0"101,115i, '@1/@.
1875-/900 inloinas Nelson Australia Ply Ltd, 1980) 436-438.
'' SR Davis, Tile Govei'", he"I of file AUSi, tilia, , Stores (Longmans, 1960) 408. Davis notes that the State was
particularly reliant upon rural landholders. HCJ Phillips, Elecio, @I Low in the Sidle 91 WeSIe, ,I AMI'alla. . An
Oven, new (WA Electoral Commission, 2'' ed, 2008), 4. 0bser\es thai '... one o11he roles of the Legislaii\e Council
was to help maintain Ihe righis o1'property'.
''1S Battye (ed), Tile Cydopedi@ of Weste, ", Aum alto (min, '"re41in Two Fommes, 1'01. " (HUSsey & Gillingham
Ltd, 19/3) 317; see also Roberts, above n 12,329.



position of women being noteworthy. In 1892, statutory provision provided that a

married woman could separately acquire, hold and dispose of real and personal

property, " and seek remedies for the protection of that property, ' something which was
not recognized at common law. " The later constitutional provision for minimal
property qualifications for electors, and privileges for the propertied, ensured that most

property owners, including women, were enfranchised, and that the propertied retained

voting advantages.

The land policy and legislative developments outlined above can be interpreted in

support of a State most respectful of property rights, and there is evidence indicating

this interpretation is sound. Property rights underpinned the colony's establishment,

with the State keen to promote the taking up of land by settlers. This is the conclusion

that a prospective settler would likely have reached after reading Sempill's Handbill of

1829, which was designed to attract colonists, This described the colony as:

... highly suited for. .. production. .. with excellent soil. .. well adapted for wool-

growing and the raising of stock, . ,Settlers will have "o purchase money to pay

for their lands, nor will they be chargedb!e FOR 11NY RENT Jin4 TSOE, "ER;

their grants will be conveyed to them in 1:2e simple, grid will descend to their

assignees or heirs forever, in the same manner and way as diny Freeho!d in

England. 24

Settlers also brought with them accepted notions that privately held land could be

resumed only for public purposes and upon pawient of a fair sum, which provided the

'' S I(I) Morned Iyo, "e" 's Property ACi 1892 (WA). Note, however. Ihat the Act limited a married woman's contract
capacity: see s I(2) Min. ,. led Women 's Propero ACi 1892 (WA) and C/e@, y v, y/es (1903) 6 WALR 38; see also A
Duskey, 'Contractual capacity of married women in New South Wales and Western Australia' (1991) 65 xiU 98.99
The Act also had the effect of abolishing a tenancy by entireiies. On the Iransfer of interests in land by mained
women in the early years of this period, see GUIielmi IV Regis NO V11,1832, s IV. Requirements included a deed

lointly executed by the husband.~' S 12 Morned "'omen's Property, 4ci1892 (WA).
'' Note, however, that the ,V"rried Women 's PI'ope, '41, ACr 1870 (Imp) was received into the Swan River Colony as
part of imperial law: see A Cowie, 'A History or Married Women's Real Properly Righis' (2009) Airs"'@lion low, ?,@/
of Gende, . ond Law, V01 I, 7. For a discussion of the position of married women and property prior to legislative
reform, see U Hardingham and MA Neave, AUS!rend" Family Plope, ,{y Law (Law Book Company, 1984), Ch I.
'' See s 15 Consii!"lion ACis Amendme"I ACi 1899 (WA); B de Cans, 'Self-Government and the Emergence of
Political Parties 1890-19/1' in D Black (ed), The House o, , the Hill. . 11 History @1the P@rimme"I of Western Austinli@
1832/990 (Parliament of Western Austinlia, 1991), 69-72. Western Australia was the second colony 10 exiend
suffrage to women. However, the reasons for this may have had more to do wiih attempts to dilute the votes of Ihe
goldfields: see B de Gads, 'Self Government and the Evolution of Party Politics 1871-19/1' in CT Stannage (ed), A
New HIS, OJT of Weste, ," 43, siren@ (Universiiy of Western Australia Press, Nedlands, I 981) 346. Upon responsible
government, both electois and members were bound by a property qualificaiion: see Phillips, above n 18,2. Note,
however, the later removal of properly qualifications for Legislative Assembly members in 1893: de Oaris, 'Self
Government and the Emergence of Polliical Parties 1890-1911'. ibid, 69. A properly qualification in Ihe Legislative
Council was required: Black, ibid, 4.
'' sempill's Handbill is set out in V Filch. Egge, .16, . Lobo, ,,.: Tile Swan Rilye, ' Indent",, e (Hesperian Press, Canisle,
2003) 39; see also Peel and Levey's Handbill on 'Terms and Conditions upon which Lands will be granted to
Individuals by the Association'. 44
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foundations against which subsequent land resumption powers were fomied and

measured. " A private interest perspective might, therefore, readily conclude that the

State held property rights in high regard, particularly when compared with later periods.

However, such perspectives apply a narrow and highly selective treatment of history,

laws and literature, Without attention to the six key areas identified earlier, these

constructs and conclusions are premature and ultimately unsound.

Perspectives promoting the State's high regard for property rights present a paradox

against colonial history, which records that land policy was the principle source of

colonists' of, ^content, particularly in the first half of this period. " Indeed, Swan River
land grants may suggest less regard for landholders, at least when compared with other

colonies of the period, Although crown land alienation upon conditions of residence and

improvement was not limited to Western Australia, " the mode of alienation was not
identical. in New South Wales, crown grant conditions were conditions subsequent, "
while in Western Australia, crown grant conditions were conditions precedent, such that

the estate did not vest in the landholder until perfomiance of the conditions, " Crown
land grants were also discriminatory. The first land regulations contained express

limitations on the holding of land by indentured servants, " and even in 1893 favourable
terms for land acquisition applied only to adult males or the head of a family. ' By 1894,
extensive State powers of resumption existed, " as well as legislation to promote the
exploitation of crown minerals by interference with private land, " Nor did the colony
lead in embracing property rights. The colony was late in adopting the 1872 land

.

.
'' D Brown, 'The Orund"Qinis of Resumption' (1971-I 972) 10 UW, L Rev I 29,132.
'' See De Cans, 'Political Tutelage 1829-1870'. above n 9,316,319; Ballye, WeSIe, 71,113"alla:, History/i. omits
DJ'SCOve, y to Ihe Inn"gin, atto" @1the Coin"lop, wealth, above n 6,139, I 50,177,193,218,230,289; Roberts, above n
12.50; JH Holland, AP Newton and EA Benians (eds), 7/1e Canto, .Idge History @11he 8,111^h E, "PIFe. ro/"me yll.
P@,', I; dust, '@1/@ (Cambridge: at the University Press, 1933) 227
'' Moo, e and Sc, .o0p " Slate of Water, I Ant, 'dim (l 907) 5 CLR 326,340 (Ooffith CJ).
'' See P Butt, Land Low (Thornson Reuters, 6" ed, 2010) t23 021, citing CoopeJ. v Sin@,. I (1889) 14 App Cas 286,
290. For a discussion of the history of land grants in New South Wales, see N0,7/1 Grin@/@"in Abo, 'igi"@/ Congor"11'0"
v g"ee, Island (1995) 132 ALR 565,609-611 (Hill J). A breach of a condition allaching to a crown grant in New
Soulh Wales only rendered the grant widthle, riot road^ Butt, abo, e, citing richer. " Gay;, ey (1884) 5 ER (NSW)
276.

" See eg Colonial Office Circular A land regulations. For a reproduction of the terns of Circular A, see Ballye,
We're, " A's"'@It@. A His100,110, " ifs Discovery 10 Ihe min, g"milo, I of Ihe COM1"0, tit, @011h, above n 6.75-76. For
example, the regulations of I3 January 1829 required Ihai a prescribed amount of money be spent in cultivation or
permanent improvement before grant of Ihe fee simple; see also M Pitt Morrison and J White, 'Builders and
Buildings' in A New Hislory of lyesieJ, I A's", alto (University of Western Australia Press, 1981), 516.
30 Battye, ibid, 76.95.
'' See e. g. s 4 Ho, "erredds ACi 1893 (WA).
32 Lintds Res","PIio, , AC1 1894 (WA).
'' See W@ofe v New Soilih Wales RMI/e Mining Co Ply Lid (1969) 121 CLR I 77, 188-189 {Windeyer I). Although
Winde>eri's discussion relates 10 the Mi, ,Ing on PI'I'me Lollds, ci 1894 (NSW). his Honour's observations may be
also applied loosely 10 the 1897 Act (WA).
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regulations compared with other colonies. " The first draft of the constitution omitted
any reference to land. " A cynic might conclude that a shift in the State's regard towards
property rights occurred from the moment that property qualifications for Legislative

Assembly members was abolished in 1893. " Private interest perspectives within
contemporary literature may suggest that the State showed a disregard for property

rights from settlement, " More surprisingIy, public interest perspectives have interpreted
colonial land grants and reservations as evidence of the early acceptance that a

landowner's property rights were qualified by community obligations. These

conclusions are challenged, because of the frequent lack of detailed examination of the

six key areas identified by the contemporary literature. Only an examination of the six

key areas will properly reveal the State's regard for property rights, This is undertaken

below.

4.3

Settlers' dissatisfaction regarding land policy was a hallmark of this period. Debate over

the control of crown land and imperial land policy were also recurrent themes.

Similarly, most of the later debate over representative self-government concerned the

question of the control of crown land, which was resolved in favour of the colony over

the Colonial office. " Analysis of land regulations is required to distil whether the ternis
of land tenure are suggestive of State regard or disregard for property rights. This period

saw numerous sets of regulations governing the granting and later the sale of land.

Rather than presenting an analysis of each set of regulations, an analysis of key featores

of the regulations is presented, The imperial foundation of Western Australia's land

tenure is firstly considered. A detailed consideration of crown land grants is then

undertaken* with attention to the perfomiance of location duties (note in relation to a

consideration of location duties and resumption for non-pertbnnance, resumption is also

further considered at paragraph 4.4), In undertaking this study of tenure, an important

Key Area I-Land tenure

'' M Bamard, A His!OJT @14"strung (Angus & Roberlson, Australian Classics edition, 1978) 295. Note, however,
that attempts had been made earlier to create land dealings more certain through Ihe deeds registration system: see
Regis"alto" of Deeds. IP"Is. Judge, "ants und Conveyance, Art?cling Real PI, opeJ, ty 01'di, mince 1832; Regisir@, io, I of
Deeds Ordi"@"ce 1856 (WA), now Regi'snOitoJ, @10eeds, all856 (WA); see also the Seined Lulld, ci 1892 (WA)
35 see Roberts, above n I 2,330
'' See de Garis, 'Self-Government and the Emergence of Political Parties 1890-191 I ', above n 23.69.

Working Party on Ihe Erosion of Properly Rights, 'Properly Rights Under Attack in Western Australia. A Paper
Addressing Ihe Erosion of Property Rights in Western Australia' {Discussion Paper, February 2004), 6

See Christensen ei al, above n I I, 44
'' Battye (ed), Tile Cyclopedi@ of Weste, "I 41,311'"lid. above n 19,317. However, noie allhough even with the
introduction of Representative Government, the uliimaie control of land remained vested with the Colonial Secretary
AC Staples, They Made Their' Destiny. H!^!ory of Seineme"ISI, i, .e ofH", ryey 1829-1929 (Shin of Har, ey, 1979) 138.
'' For example, at the lime of the first land grants, there were four sets of government land regulations and a private
code operating for the grant of land: see Rober!s, above n 12.49
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qualification must be made. in 1830, much of the southern part of the colony had been

granted to the Western Australian Company, thereby effectiveIy establishing a private

land agency which conducted land sales alongside the government but for which the

various land regulations were almost irrelevant.

43.1

The imperial foundation of the colony's system of real property rights provides an

explanation of the structure of the colony's system of land laws. It also reveals

something of the State's early regard for property rights. Stirling's Proclamation

contained two significant declarations.

Imperial foundations

.
(a)

The first declaration concerned the reception of English law: ''

The Crown as absolute landowner

Laws of the United Kingdom as far as they are applicable to the Circumstances

of the Case ... do. ... immediately prevail and become security for the Rights,

Privileges, and jinmunities of all His Majesty's Subjects found or residing in
s chTe 'to 43such Territory. ..

The structure of the colony's system of land ownership was accordingly fomied by

reception of the doctrine of tenure '' which enabled 'the English system of private

ownership of estates held of the Crown to be observed in the Colony. "' The

establishment of the colony and its post-settlement history was seen by the State as

establishing the Crown as the absolute land owner, " and may be interpreted as an

affirmation of the public interest perspective of property rights..

'' Staples, above n 39,134; for a consideration of company land sales, see chapter 10.
'' For a detailed examination, see AC Castles, 'The Reception and Status of English Law in Australia (1963-1966)' 2
Adel L Rev I .

'' Russell, above n I, Appendix 111, Captain Stirling's proclamation of 18 June 1829,334. Local laws \rere later
enacied 10 apply Imperial Acts to the colony, although there were relatively few Imperial Acts on real property which
applied to Western Australia: see Russell, 248; also see eg GUI IV Regis N0 4
'' See Coope, . v Sriia, ,I(18891 14 App Cas 286,291. Although this case dealt wilh New South Wales, Enid Russell
suggests that Ihe remarks of the, udicial Committee were 'equally applicable 10 Western AUSiralia': above n I, 247
At this time, Ihe doctrine of tenure was considered to vest absolute beneficial title of all land in the Crown: Alloi. "ey
Ge, ,e, at (NS"? , 81.0w, (1847) I Legge 312. See generally A1 Bradbrook, SV MacCallum, AP Moore and S Omitan,
Allsii. "flint Real PI. ope, ,!y Law (Thornson Reuters, 6'' ed, 2016) 12.251.
" Mobo " gnee"slamd (N0 2) (1992) 175 CLR I, 81 (Deane, Gaudion 11).
'' WeSIe, 71, t'sr, alto I, Co, "momwetili/I (1995) 183 CLR 373,429 (Mason CJ, Brennan, Dean, Toohey, Gaudron and
MCHugh in-
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The reception of English law also supports a private interest perspective on property

rights. Possession was preserved as a source of property rights against the Crown.

Most importantly, English laws extended to colonists the protections of English law.

Common law applied to the colony by imperial statute. M@grid Cart@ and the Bill of

Rights" fbnned part of English laws brought to the colony. It may have been possible
to import from received English law the principle that the State could only resume

property for a public purpose and upon payment of compensation. This notion

operated to limit the powers of colonial legislatures in some British colonies. Until

1865, the argument that resumption required compensation is a possibility, although the

apparent absence of any Australian case law on this point lends some doubt to the

principle or its application, particularly given land title disputes were a notable

occurrence. " The possible application of these coriumon law protections was later

discounted by the Colonial Laws PCMity, ,, ICt 1865 (imp), which provided:

The common law protection of property rights

[n]o Colonial Law shall be or be deemed to have been void or moperative on the

Ground of Repugnanicy to the Law of England, unless the same shall be

repugnant to the Provisions of some such Act of Parliament, Order, or

Regulation as aforesaid. 54

This Act was not directed at facilitating the erosion of the security of private property

riglits. " Nevertheless, the operation of the common law doctrine of repugnancy was

Russell, above n I. 250, citing Imperial Act, 9 OGO 1/1, c16 of 1768. Adverse possession of crown land was
required for a period of 60 years'

Note, however, that although it was a common practice within the colony to adopt English statutes regarding
property law, from I June 1829, Imperial statutes did riot apply unless expressly adopted within the colony or by
direction of the Imperial Parliament: see Russell, above n I, 61,248.
'' See, 4"sir@/ian COMr!s ACi 1828 (Imp) rioted in Cowie, above n 22.7.
'' see chapter 2 of this thesis, paragraph 2.2. I.
'' T Allen, The Rig/11 10 P, @per!y in Commonwe"/111 Cons!irulto, ,s (Cambridge Studies in International and
Comparative Law, 2000) 15
*- Ibid, 16,38. Allen observes:

the governing principle of constitutional law held that no colonial legislature had the power 10 pass legislation
repugnant to the law of England. Although the exteni of this doctrine was uncertain, it was assu, tied Ihai fundamental
laws, such as the Magia Carta and the principle that property could not be expiopnaied withoui paymen, or
cornusnsat, on, did exiend 10 the colon, es.

However, Allen appears to rely chiefly on the example of Canada and the British No, Ih Ame, tc@ Her 1867. See also
D"rho, " Holding, Ply Lid v New South Wales (2001) 205 CLR 399, [54] (Kithy ,). For an example of where a
colonial act dealing with property rights was disallowed by royal prerogative, see 6 Vic, N0 6 which concerned

q

razing rights over crown land: Russell, above n I, 45-16.
" A Davidson and A Wells, 'The Land, the Law and the Slate: Colonial Austinlia 1788-1890' (1984) 2 Lnw in
Co, ,rexi 89,94.
" Dullt@," Holdings Ply Lid " New So, ,Ih Wales (2001) 205 CLR 399, [54] (Kithy 11, citing Colonial Lows Patchty
ACi s 3.

' The historical reasons for the passing of this legislation appear, however, to have been to free South Australian
colonial legislatures from the frequentjudgemeTits of Boothby J, who between 1853-1867 had struck down many
Acts or the Soulh Australian legislature on the grounds or 'repugnance'. i. e. inconsistency with fundamental
principles of English common law: see I Clarke, P Keyzer and I SIellios, H@,, ks ' 4"sri. onan Consii, "liono/ tov
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curtailed by the time the legislature occupied Parliament, " thereby potentially exposing
property Tights to disregard by the State.

The common law provided the content of property rights established under English law.

For example, rights of ownership to alienated land extended above" and below" the
land surface, " and a landowner's water rights were governed by riparian rights. " Any
limitation to these rights, therefore, may demonstrate a disregard for property rights,

particularly if without compensation. These considerations are considered later.

Common law content of property rights

.

(d)

The Proclamation contained a second declaration, which granted Stirling power to

'grant unoccupied Lands within the aforesaid Territory under such Restrictions as are or

may be contained in the several Instructions issued or to be issued by authority of His

Majesty's Government. .. "' Letters Patent and Cornmission of Stirling as Governor
vested in him:

Colonial land policy

o

... full power and authority. .. to agree for such Lands Tenements and

hereditaments as shall be in our power to dispose of. .. to grant to any

person. .. upon such Terms and services and acknowledgements to be thereupon
reserved unto us accordin to such instructions as shall be jven '2reserved unto us according to such instructions as shall be given. ..

Thus, in Western Australia, subject to restrictions imposed by instructions, Stirling

'intended to exercise the power which a Sovereign possesses to dispose of land within

the Sovereign' s territory by such means as the law of the Sovereign prescribes. ' '' This

MaterI'@Is and Commentary (LexisNexis, 9th ed, 2013) [1.2. SI{1.2.6]; Castles, 'The Reception and Status of English
Law in Australia (1963-1966)'. above n 42.23. Only in South Australia does the issue of 'repugnance' appear to have
caused much concern: see Russell, above n I, 39. With reference to the doctrine of repugnancy, Castles notes
'... there are occasions, even today. when these grounds may be used to nulli!; Stale enactments. ' As discussed
above, this view is no longer correct.
'' D", finm Hatchings ply Lid v New So"!/, Wales (2001) 205 CLR 399,1541 (Kithy I), citing Colonial Lows ranchty
AC! s 3.

'' See Bury v Pope (1586) Cr Eliz I 18. Blacksione accepted the authority of the 'cuius est solum' maxim: see Butt,
above n 28, t2061,
'' See e. g. Wiki"$011 , PIOi, d (1843) 11 M & W 33 rioted by Bradbrook a ai, above n 44, [16,150].
" However, the Crown retained by royal prerogative ownership of precious metals and the right to mine such metals:
Cose of Mines (1568) I Plowd 310. In Woolley ", tomey-General(Pie) LR 2 App Cas 163, it was subsequently
armmed that the Crowii's prerogaiive mineral rights applied to Victoria. For a discussion of the reception of this
prerogative right as pan of the common law of the colonies, see Codi@ u NeM, South Wales (201 co 242 CLR 195,206-
211 (French C, ).
'' See M@, shall v Ci, /fern (1914) 16 WAR 92 on the reception of riparian rights in10 the laws of Western Australia
'' 'Capiain Stirling's Proclamaiion of 18th June 1829'in Russell, above n I, Appendix 1/1,335.

' etters Patent and Commission of Captain James Stirling RN', Russell, ibid, AppendixlV, 341.
WeSIe, "I'Ms, ,. tilia v Coinmo, ,we'llh (1995) 183 CLR 373,117 (Mason CJ, Brennan, Deane, Toohey, Candron and

MCHugh in, citing 5 & 6 Vict c 36, the Wasie funds, of 1842 (Imp), 9 & 10 Vict c 104, the \OSIe Lands, ci 1846
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second declaration is significant, particularly concerning the early years of this period,

for several reasons. Firstly, it evidenced that land policy would be based on English

principles of tenure, " Secondly, it was not contemplated that the granting of land would
be a democratic process. The position of Governor also gave effective control of the

65L drestrictions. Landfirst Legislative Council, although Council itself was subject to

policy was controlled by the Colonial Office. Only in 1842 did the making of land

regulations for the colony pass from the Colonial Secretary of State to the imperial

Parliament. " imperial Acts regarding the colony' s waste lands were repealed in 1855
and the regulation of crown lands in Western Australia was vested in the Crown. Land

policy was then the subject of successive Imperial Acts until responsible goveiiu, Lent.

Thirdly, the vesting of sovereign power in the Governor, while subject to Imperial

instructions, meant that colonial land regulations issued for the grant of land were liable

to later disallowance by contrary imperial instructions, which occasionally happened.

Such problems were exacerbated by a Colonial Office apt to quickly change its mind,

the delay in receipt of instructions, " and imperial authorities being out of touch with
and often unsympathetic to the colony's requests. Colonial judges felt frustrated in the

(Imp), and the, "sir"lion Was, e Lands, c! 1855 (Imp). Note, however, that it became necessary for provision 10 be
made to confimi the power of the Governor to alienate lands, following certain doubts in that regard: see Clown
Lands (71, esp"ss) 19 Viet N0 5,1856. A Governor also did not possess general sovereign power: Russell, above n I,
35

64. Russell, ibid , 249
'' See B de Cans, 'The First Legislative Council, 1832-1870' in D Black (ed), The House on file Hill: A History of
the P@,./lament of Weste, '" Australia 1832 199 (Parliament of Western Australia, 1991), 21, and at 23, rioting that no
laws could prejudice the Royal prerogative, or the properly of British subjects,
00 See for example Stirling's failure to secure reforms regarding the sale of land when he returned to England in 1832:
de Cans, Ibid, 28.

Roberts, above n 12,112; see the Sole of '70sie Lq"ds Her 1842 (Imp). This Act replaced the royal prerogative to
grant land with a statutory scheme for land grants within the colonies: see North Gang/", 1/@ ,b0,181"at Corporation v
Sidle of gld (1995) 61 FCR I, 4748 (Hill, ).
'' See s 7.18 & 19 Vic (Waste Lands vested in the Crown) 1855 noted in Russell, above n I, 253. Note, however,
that a restriction was placed upon the prerogative of the Crown in that crown land was required to be disposed of
under regulations framed under s 7: see the submissions by counsel in SIeere v Mi"isler/br L@"d. r [1904] WAR 178,
180.

'' See s 4(I) Constitution ,ci. . WeSIe, 714"s".@110 v W@rd (2002) 213 CLR I, 1/7 (Gleeson CJ* Gaudron, Cuminow
and Hayne ,J); see also SIee, ,e v Minime, /b, L@"ds tI 9041 WAR 178, 182 (Parker I).
'' See, for example. the June 1841 land regulaiions, which provided for a minimum acreage of 160 acres with rights
of commonage over land within a radius of 10 miles as provided in the Gove, "meni Gazelle, 18 June 1841. Twelve
months later, notice was received that such regulations were disallowed to the extent that the minimum acreage was
fixed at 320 acres, wiih no rights of commonage, as provided in Govern, ne"I Greene. 22 July I842: R Richards, Tile
MMI"uy Dull, iciqf Western ,I'mtilia (Shire of Murrey, 1978) 200
'' Following the issue of the first land regulations in 1828, it was only 6 weeks before a new set of land regulations
were issued on 13 January 1829, which imposed more restrictive conditions in relation to crown grants; see A
Hasluck, rho, ""s Peel @1the Sw@, I Rive, . (Oxford University Press, Melbourne, 1965) 167.
" See e. g. the delay in operation of the change in policy from free grant to sale. The decision was published in
England in March 1831 bui did not come into operation until January 1832: Battye, Weste, ", Airs"tilia: A His10, y

loin IIS Discoi, e, y to 111 Inauguralto, , of, he Coinmo, ,weanlt. above n 6.1 08.
See e. g. the response ortlie Colonial office upon SIirling's return to England in 1832 10 request a cliange in the ne\\

policy of land sale. Instead, Stirling was ordered 10 siricily enforce Ihe land regulations: de Cans, 'The First
Legislative Council, 1832-1870', above n 65.28
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interpretation of land regulations by a distant Privy Council, ignorant of local

circumstances.

43.2

The reality of the available crown land was an early source of settlers' dissatisfaction, "

On 5 December 1828, Colonial Office Circular A confirmed free grants of land in fee

simple would be made to settlers in proportion to their invested capital. " However, the
'Swan River Mania, ' which gripped early settlers' high hopes, was fuelled not by the

State (there had been no official statement on the true position of the colony), but by the
ro a anda of s eculators 77propaganda of speculators,

Crown land grants

.
Monopolies over land grants caused strong protest ations to the Colonial Board. "
Contemporary accounts recorded that 'the distribution of land. .. helped the misfortunes

of the settlement'." Predetennined priority, nepotism and even deception" shaped the
gr. anting of the best lands, despite regulations stipulating that land was to be granted

based on the date of arrival of settlers. " Leading officials secured priority over vast
tracts of land from the Colonial Office '' and Governor Stirling perpetuated this practice
by the granting of further available good land to military officers"' Until the enactment
of the dustr@train IVCste Lurids Act 1842 (imp), the alienation of land remained 'a matter

of grace and favour, , 84

.

' See generally P Finn, Low @"d Governme"fin Colo"toldus!runo (Oxford University Press, Melbourne, 1987) 70,
citing Ry@" , The Queen (1872) 3 VR (Eq) 126,134 (Molesworth I).

See for example the early account of James Herity in Richards, above n 70,64. The Herity family subsequently left
the colony in 1831 as a result of perceived unfairness in the allocation of land grants: Fitch, above n 24,107

Banye (ed), The Cyclopedia of Western A, ,strand. above n 19.1 18. For a reproduction of the ternis of Circular A,
see Batiye, WeSIe, 71 AMs/ran@: A His10,710m its Discovery to Ihe Inauguration @1the Commonwenlih, above n 6,
75-76, and A Hasluck, above n 71, Appendix A, 247; note the original power of the Crown to sell waste lands was
conferred by s 7 of Act 18 and 19 Vic, CS6: see SIee, e , Mins!e, /b" Lands (1904) 6 WAR 178,180. On the
objectives of the December 1828 'Conditions or Settlement'. see SIaiham. above n 9,183.
' See M Uren, Land Looking West. ' The SIo, y of Gore, ,10, 'James Sri, 'lingin Wes!a'" AUSi, '@It@ (Oxford University
Press, 1948) 77* 82.
78 16^^, 8I .
'' E Millett, AJI Alls". riftti" Po, so, ,age 0, : 11/@ Seine, . undine Soy@ge in We$10"I AUS"'at^^ (Edward Stanford, London,
1872) 316. Millett ref^rs to the good land being scarce and the vesting of good land beyond the lower classes to those
with no knowledge of agriculture.
80 Roberts, above n 12.49.
'' Filch, above n 24,109.
'' Roberts, above, n 12.48,19; Battye, WeSIe, " AUS"rind. ' A His10/7/10m its DJ'SCOve, y 10 Ihe 11/@/18", wito, , offIte
Coin, "DPIM, eali!I, above n 6.77,79. For details of the land allotied 10 various office holders before the settlers left
England, see H Colebatch (ed), A SIo, y of a Hundred Ye", s. Weski, , thin^tiff0 1829-1929 (Government P, inter,
path, 1929) 272.
'' Uren, above n 77,106. A dispatch from the Secretary of Stale 10 Captain Stirling dated 30 December 1828 had
vested in Lieutenant Governor Slimng 'the power of making all necessary locations of land': Ballye, ibid, Appendix
I, 455. Of Stirling, it has been said that he enjoyed the power of a dictator in the first 30 months of his administration:
Uren, 121 .
84 M Barnard, above n 34,286



The State was more generous in ternis of the quantity of land offered to settlers than the

'philanthropic' settlement schemes offered by speculators, " and efforts were made to
share out the remaining good land to settlers by the fragmentation of grants and

subdivision of the land, " However, crown land grants did not curb the settlers'

remonstrations concerning land policy. The terms upon which land was granted under

the first regulations of January 1829 caused confusion, encouraged settlers to take up

land beyond their means, and lessened the productivity of the land by the requirement

that every acre be improved before title was granted. Thomas Peel* among others,

failed to secure the land granted to him on account of his late arrival to the colony.

New land regulations were issued in March 1831 which discontinued the previous free

granting of land and which instead put up for sale 'all lands in the colony not hitherto

granted and not appropriated for public purposes. ' The change to the sale of crown

land from 1832 by the 'Ripon Regulations"' occurred because Imperial authorities
wished to limit the size of landholdings and to increase revenue. " This led to an
unsuccessful petition to the Governor in 1837. " However, such concerns were not so
much motivated by colonists concerned by the State's regard for their property rights,

Free grant to sale

85 Fitch, above n 24.47.
''16id, 47. Note, however, the significant administrative delays in land allocation: Statham, above, n 9,187.

Fitch, above n 24,107-108. Roberts notes that the chief land grievance of the 1830s was the inability to have
Improveinerts carried out on river blocks credited to the more useless interior blocks held by settlers Roberts, above
n 12,153. However, this system was less prescriptive than later Wakefield systems within the colonies because it
allowed the purchasers of land, rather than Government, to datem, ine how to allocate the required expenditure: see
Holland a al, above n 26,211. On the problems that the requirement of improving every acre brought for the settlers,
see Siniham, above n 9, 184, rioting that 'settlers were 111ereby erreclively prevented from averaging over their whole
grant the value of intensive investment on any specific portion. ' On the confusion as 10 which land regulations might
apply and which affected the State's powers or land resumption, see Ballye, WeSIer" AMsirali@: A History loin its
Discovery to the In@I, grrr"non of!he Commonwe"/lit, above n 6,155; on the likely confusion caused by the prolixity
of the multipleland regulations, see M Bignell, The Fr"i's @1the Country. A History @1the Shire ofG"owa"gemp
We're, '" AUSt, tilia, (University of Western Australia Press, 1977), 1/3.
'' See Hasluck, above n 71,71; see also Ureri, above n 77,127 at seci. While this might be read as evidence of the
treating of all settlers equally, it is more likely a result or home politics which had conspired against Peel: see
Hasluck, above n 71,71. The failure 10 secure the land granted to Peel was the first step in theiragedy which befell
the Peel settlement.

'' Colon, @I orice Ci, .CM/a, ; I March I 831,2"' paragraph: Ballye, Western Australia. . A Hisloryji, om IIS Discove, :,, to
the I"CMga, ,rill0, I @11he Commonwealth, above n 6,108. Lands to which regulations were to later apply for the
disposal of crownland were defined as 'wastelands': see s 9 W@SIe Landr, ci1846 (Imp}. The priority accorded to
identifying lands for the public interest is evident in the second paragraph of the Circular. Of the first land
regulations, it has been said that the regulations enabled settlers to hold large tracts of land at little cost: NT jarvis
(ed), lyesien, xi"$1,011@: kiri Altos ofH"inn, , E, ,de@vow, . 1829-1979 (Government Printer, 1979) 57.

SIatham, above n 9,188; de Caris, 'Political Tuielage 1829-1870, above n 9,316; Battye, WeSIGMA"SII'"/to: A
History/loin i!s Discovery 10 11, e Ina"g",'@Iio, I offing Coin, "0, Iwealili, above n 6,108. Note, however, a subsequent
memorandum of instructions issued by Governor Stintng suggests that the free granting of town lots continued for
some time, subject to conditions as to possession and improvement: see Ballye (ed), The Cyc/opedi@ of Weste, 77
AUSiru/^h. above n 19.1 19. For ajudicial discussion of the new policy of sale rather than grant, see WeSIe, '" HUSi, alla
v Commonwenlih (1995) 183 CLR 373,428.

Baitye, ibid, 152
'~ Ibid, 140. Historians record these regulations as being unsuitable to the circumstances of the colony: see eg de
Garis, 'PoliiicalTutelage 1829-1870', aboven 9,316.
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but by a fear that such a change would add to the burden of labour shortage by reducing

immigration. " Only those who had failed to lodge claims for land based on the value of
their belongings brought to the colony lost accrued rights to obtain free land grants.

Indeed, the shift away from the free crown grant of land may have complemented

properly rights by increasing private land values. The excessive government prices

did not prevent the taking up of further landholdings. Extensive free grants of crown

I d d d I fl d t I '' d ventuall the ovenmientland ensured a ready supply of land at a lower price, and eventually the government

price of land was lowered. "

.

Crown grants of land might also be made in return for the perfonnance of public works,

such as in the case of railways. '' The legal interpretation to be afforded to the land
regulations concerning such grants, however, was revealed only in the second period.

(b)

The threat to property rights by crown grant reservations received early condenmation.

Nathanial Ogle observed:

Crown grant reservations and location duties

The power invested. .. in the goveL, uutent (and consequently their officials), is far

too great, and so undefined as to gy. eatly diminish the value of the free tenure of

the estate, and, moreover, operates as a perpetual and undefined charge on the

property, ,, trees surrounding a house, or ornamental timber, may be cut down by

the order of an official* without compensation, and without appeal. ,. The same

extraordinary right extends to stone and other materials. . . . iris not prudent to be

thus left at the mercy or caprice of successive governors or officials, This

.
'' Baitye, WeSIe, " '16/1@fro. A Histo, y. fom ifs Discovery to thema"g", atto" @1the Commonwe@lift, above n 6,140,
177. Note a shortage in labour would have made conditions attaching to crown grants more difficult to satisfy so the
concern may be linked to property rights. On the need for labour and the land regulations promoting indentured
labour, see Statham, above n 9,184.
94 Richards, above n 70,63.
'' See G Blainey, The 7yrn, my ofDisi@"ce (Macmillan, Melbourne, 1968) 156; see also Robans, above n 12,119-
120. However, this advantage should riot be over emphasized. Seitlers were unable to raise capital from their land
despite it now 11a\, ing a value. unless they, enjoyed a clear title: de Caris. 'Political Tutelage 1829-1870', above n 9,
316. Note also that along wiih leasing conditions, the setting of a price for town land prevented land speculations up
to the lime of the gold rush: Pitt Morison and White, above n 29,516. Benefits such as the remission of purchase
money for land grants continued to be afforded to military officers and officials: Ballye (ed), Tile Cyclopedia 91
Wester, I'Ms!, tiff@. above n 19,317.
96 Richards, above n 70.64.
'' K Buckley and T Wheelwright, NO Palwdisefo, ' W0, *@13: CCPii@lis, " a, Idlhe Common People I, , Aim, who 1788-
1914 (Oxford University Press, Melbourne, 1988) 74; Reference to the sale of private land in lieu of crown grantsis
made by N Ogle, The Colony of WeSIei" Arsing/i@. A Mantraljb, . E, "Ig, ,""!s, 1839 (James FTaser, London, 1839)
137. He suggested private land might be purchased at halfthe government price.
'' See Richards, above n 70 202, citing GoveJT, ,"all Gazelle. 14 February 1860. Note the price of land was

rescribed by statuie under the, "strand, I Land Sales, cr 1842.
For an example, see Mid/a, Id Rail", try Co 9117rt v Slate of We$18, ,, 41,311. tilia [1957] I WALR I

' See chapter 5 of this thesis, paragraphs 5.2(c) (ii) and (iii).
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extraordinary reservation of right and power has its origin in that violation of a

'I f f t'rut' , I ' ' 11 'It~ 101principle of a free constitution, namely municipal legislation, ,,

Preconditions to the grant of title which caused concern were location duties. These

required improvements to the land within a prescribed period. The frequent

impossibility of completing the duties was an enduring concern. "' Stirling administered
the conditions of alienation from the settlers' point of view, "' and ignored Imperial
instructions to exact penalties. "' However, a review of the land regulations reveals that
the time afforded to satisfy the conditions was shortened over time. In a colony where

labour was in short supply, such a policy would have made acquiring a freehold estate
more difficult.

The first land regulations provided that land granted would revert to the Crown if not

brought under cultivation or otherwise satisfactorily improved within 21 years; ''' it was
also stipulated that conditions attaching to the free grants of land would be 'strictly

maintained. ' ''' New regulations of 13 January 1829 allowed only 10 years in which to

cultivate the land, and imposed a fine if one-third of the land was not cultivated within

three years, ''' Regulations of 3 February 1829 anowed resumption of uncultivated land

even within the 10-year grace period. "' 111July 1830, Colonial Office Circular C, which

applied to settlers who amved after 1830, reduced the quantity of land to be given by

half, doubled fines, and reduced the time for cultivation or improvement. If land were

not cultivated or satisfactorily improved within two years, the settler would be liable to

a quit rent, and if not improved within a further two-year period, the land would revert

Ogle, above n 97.90-91. Although Mr Nathanie1081e's critique of the land regulations appears Justified, his own
proposals for establishment of a settlement had been rejected by the Imperial Government, which may have coloured
Mr Ogre's subsequent criticisms of the colony's administraiion: see Baitye, WeSIer" ANSIr@Jin A History Ii. Qin IIS
Discovery to lire Ina"g", atto" @1the Coin, "on weanh, above n 6,78-79.
' ' De Garis. 'Political Tuielage 1829-1870', above n 9,316; Roberis. above n I, 153: Battye. fold, 150-151;
Starham, above n 9,187.

Baitye, ibid, 148; Battye(ed), Tire C}Eloped10 of Western AUSi, .@1/@, above n 19, Volume I, 120 Note further the
government's 'liberal innerpreiaiion or the \. alue of assets SIIbmitted for land entitlemeni and the alienaiion of more
land than was warranied on the strict principle of assigning land in direct proportion 10 the productive assets and
labouriniroduced for land impro\, ement': Stalliam. above n 9,183.
'00 de Oaris, 'Political Tutelage 1829-1870', above n 9,317. The reason for conditions of improvement was 10
promote Ithe productive use of land and to avoid land speculation and absenteeism: Starham, above n 9,183. A public
interest perspeciive is evident in this objective.
''' Ballye (ed), Tile CJclopedio of WeSIe, ,, HIM, '@fro . above n 19, I 18. For a reproduction of the ternis of Circular A,
see Baitye, WeSIei, I killsir@Ii@. A His10,710, in its Discovery 10 Ihe I, lintg",@lion @1the Co, ","0, ,we@11h, above n 6,
75-76. Roberis notes Ihai the obiecis of local ion duties included enabling the resumption of uriculiivated land:
Roberts, above, n I2, 156, fn 6.

Baitye, We3/@,'" Arm, tilia. . A His101,110m ifs Discovery to Ihe Inai, 81, ,un'on @1the Co, "ino"wealrh, above n 6.76.
Roberts, above n 12,53, fn 40.
fold. 53, fn 40.
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to the Crown or be liable to a further quit rent. ''' Local laws were enacted to secure
payment of crown debts, which included provision for execution against land,

The conditions of alienation to bona fide settlers were treated generously by Stirling's

successor, Governor Hutt. However, the failure of many settlers to bring lands into

production could not be ignored by Hutt, and in February 1838, the Crown gave notice

of the imposition of fines where landholders had failed to complete their location

duties. " ' Settlers saw this as a calculated policy to re-possess their lands. "' Their fears
were not without foundation. Wakefield theorists had motivated the State to purse a

policy of re-possession of lands held under conditional grants where the settlers had

defaulted in discharging location duties, as part of a revision of land policy. "' Fines and
confiscation were applied to break up the vast estates created by early crown grants. ' ''
Many colonists remained dissatisfied despite new measures considered below to address

location duties. ' ' ' The govennnnent encountered bitter resistance in the collection of

fines and the enforcement of resumptions for the non-performance of location duties. ' '
However, this policy represented no more than a strict enforcement of the conditions of

alienation, although it has been suggested that settlers may have thought that with the

express reservation clauses in their land grants, the government could not completely

dispossess them, "' The conditions of crown grants were freely accepted by settlers, ' ''

.

.

''' Battye (ed), Tile Cyclopedia of WeSIe, 71 41,511. @lid. above n 19,119. These regulations came into effeci from
January 183I: Ballye, WeSIer" HUS!, alla. . A His!0, yjiom its Discovery to the mindgi, ,rin0" @1the Commonwealth,
above n 6, I 08; see also Robens, above n 12.54, in 60.
' '' S GUI IV N0 5 Debts due to the Crown. The English mode of enforcing payment of debts due to the Crown had
been found to be unsuiled to the Colony's circumstances.
''' Battye, Weste, ,, Allsir@lid. 11 History101" its Discoue, y to the Ina"grunti0, , 4'111e Commonweal!h, above n 6,
141. Baitye observes 'This was one of the wisesI moves made during the infant >, ears of tlie settlement. as it tended to
increase the revenue at the expense of other than bona fide settlers, and throw open to them good land which was riot
being used. This was the view taken by the public when the notice was issued. .. '
II' Ballye, ibid, 149, referring to Pe, 7/1 Ooze!re, 9 February 1839.
''' See Rober, s, above n 12153. Note the complaints in the Pe, th G@gene of settlers being 'victims to Iheoretical
schemes' in WB Kiinberley, History of Weste, ,, AUS!,@Jig: A N@,"alive or He, . Pasl rogerher With Biog, .rip/"^s or
He, ' Leading Men (FW Niven, 1897) 1/4. Note also the fears of land resumptions in Leschenault arising from the
non-fulfilment of location duties within the 10-year period prescribed by the second land regulations and complicated
by the issue of land litle from the Colonial Office conflicting with local regulaiions: Kimberley, 126.
''' Holland at al, above n 2622227. . On resumptions, see Kiinberley, ib!d. 1/2, who observes that ' Ial few grants
of land were resumed in 1839, and in 1840 the Governor scheduled more than 100,000 acres as liable. On further
consideration he had placed a liberal construction on the conditions of alienation, and though he resumed large areas
he allowed privileges under extenuating cineumsiances. ' Roberts. above n 12,153 refers to the Altomey General's
report (1840) of up 10 100,000 acres of land to be resumed located in the very best districts.
IIs de Garjs, 'Political Tutelage 1829-1870', above n 9,318.
' '' Ibid, 319. The amount of land resumed was small: Baitye, WeSIe, ,I AMsl, '@!in. A His10,710m 1'1s Discovery to file
fugugti, film, I offhe Cornmo, Iwe@11/1, above n 6,151; see also 081e, above n 97, Appendix X on allotments resumed
by the Crown. However, by I 840, a quarter of the original holdings had been ceded, whether or not the location
duties had been performed: Roberts, above n 12 154.

Brown, 'The Grundnonns of Resumpiion'. abo\, e n 25,138.
This was a point argued by the Colonial Land and Emigration Commissioners: see Robens, above n 12,154. For

the point of view of the settlers, see 157* fn 14.
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and save for the retrospective reduction in lands with a river frontage, at no time did

the Crown seek more than the fulfilment of those conditions. ''' Unlike with statutory

regulation, public interest considerations could not affect the ternis of existing crown

grants. ''' There appear to be no reported cases in which the Crown dealt with land
except in accordance with operative regulations.

Legal scholars have since argued that the system of crown land grants based on

reservations evidences the early recognition that a landowner's property rights were

qualified by broader community obligations, such that colonial land ownership was in

fact more closely aligned to more modern public interest perspectives of land ownership

and concepts such as environmental sustainability. ''' These perspectives, however, are
respectfully historical revisionism. The association of colonial land tenure with modem

public interest perspectives conflicts with then dominant private interest perspectives of

property rights, which prioritised private interests. ''' It also overlooks the colonial
administrators' preparedness to consider private interests alongside public interest

considerations.

Compromise generally prevailed in addressing the liberal crown alienation of land and

the inability of many settlers to improve their lands, despite the spectre of fines and

resumption. Local laws promoted the perforrnance of conditions. By 1841, the first

printed land regulations gave a landholder an alternative option to perfonning location

duties. "' These regulations reveal a colony keen to promote the acquisition of fee

simple estates by those already possessing land under previous regulations. The 1841

regulations concerned:

Balancing public and private interests

Roberts, above n 12 152 and fit 5. Roberts notes Ihat by I 833, all land grants on the Swan which exceeded 5000
acres had been reduced.

' Ibid, 150.
''' Christensen et al, above n 11,45
''' See the submissions of Bun KCin Sine, re v Minis!erjb, 'L@,, ds (1904) 6 WAR 178,180, but noting R V Clarke
(1849~1851) 7 Moo PC 77-85 (PC). On the CTo\\in's prerogative to grant land outside of the provisions of local laws
and imperial statutes more generally, see M Ifickfo, .of. an Sellling Some Very Important Principles of Colonial Law:
Three "Forgotten" Cases of the 1840s" (2004) 35(I) Melonn Urnive, siry of Well^,, 810, I Law Review I.
'' christensen a al, above n 11,66.
''' See AR Buck, Tile Making @141, SIIti/jolt PI'ope, '!v Low (The Federation Press, 2006) 17.19,23-27.
''' Eg Ihe fencing of town and suburban lots 7, 'espass (FencingI4 GUL IV N0 4,1834. Local laws also operaied to
land grants made to deceased persons: null^Ie, , of Rent PI. opeJ. ty. 1857,21 Vict N0 8.

Battye (ed), Tile Cjclopedi@ of WeSIer" HUSi, tiff". above n 19,120, citing Colonial Secreiary's Office. Ferni, 28
January 1841 and a notice dated 11 May 1841, on the commuting of location duiies by payment of money or the
surrender of two-thirds of the land
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affording facilities to persons who may desire to obtain the fee simple of lands,

held under primary regulations, but upon which the necessary location duties

have not been effected. .. 127

The regulations recognized that the scarcity of labour had rendered pertbnnance of the

conditions of grant 'all but impracticable'. ''' By payment of prescribed duties, a settler
could purchase a freehold estate at a prescribed price without perfonnance of the

location duties, or elect to surrender two-thirds of the possessed land in eXchange for a

freehold grant of one-third of the land possessed. ''' Eventually, fee simple as to one-
fourth of unimproved lands was offisred. ''' This was generous, having regard to the

tenns of the conditional grants which bound the settlers to their lands, and was effective

in resolving many land disputes with the state. I ' I

.
By 1843, the first complete set of imperial land regulations provided for crown grants

without conditions as to improvement, ''' New Imperial land regulations, each replacing
the fomier, followed in 1860,1864,1872, and 1887. "' Principal features of the 1872
regulations included the introduction of I O-year occupation licences, which pennitted

conditional land purchase by def^rred payment and the performance of required

improvements within a 10-year period. ''' Free grants of small holdings were also
issued. The satisfaction of conditions attaching to land grants, however, remained an

d 135enduring concern.

.

1.7 Ibid, I 20.
1281bid.

''' Ibid; see also the less generous recommendation of the Land and Emigration Commissioners discussed by Battye,
WeSIer" AUS!,'@fro. A His10,710m IIS Discovery 10 Ihe I'm"gum/ion of the Co, "ino"M, e@11/1, above n 6,151 ; see also
Roberts, above n 12,153.
130 Ballye, ibid, 15 I.
''' For example, by June 1843, of the 1.5 million acres originally in dispute wiihin the State, less than 1,000,000 acres
remained contested: see De Caris 'Political Tutelage I 829-1870' .above n 9* 319.

' See 6 Vici, N0 36, set out in Gove, ","all Gazelle, 30 June 1843 in Baitye (ed), Tile Cyclopedia of Weste, ?I
Australia. above n 19,120. Note, however, that a system of 'no alienation wiihout conditions of improvement'
remained the hallmark of the land regulations 10 the end of this period: see e. g. FK Crowley, Fo, ,CS, 1847-/9/8.
Von, "Ie I. 1847.1891, Apprenticeship to PIemiers/lip (University of Queensland Press, 1971) 171.

See Ballye (ed), ibid, 120-121. k has been said that the 1860 land regulations showed 'a marked cliange in land
policy' by a reduction in the minimum price and area of country lands. The regulations also newly provided for the
Inclusion of mineral lands, and for licences for the removal of timber: see Ballye (ed), ibid, 121. Note the 1887 L@,, d
Regt, funoris and subsequent Lu, Id, ci 1898 included provision for the grant or lease of land to Aboriginal peoples of
crown land not exceeding 200 acres upon such terms and conditions as the Governor thought fit: see Russell, above n
I, 320.
13' Ballye (ed), rite Cyc/opedi" of Western wits', tilia above n 19, I2I-122.
us See e. g. Bignell, above n 87,115.
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4.3.3 Torrens and indefeasibility of title

Western Australia was the last colony to adopt the Torrens system to simplify land title

and dealings, ' '' Studies have left open whether the Tonens system created a new legal
code or merely a new mode of conveyancing. "' Nevertheless, the system now protected
a registered proprietor from the potentiaMy unfair operation of the doctrine of notice,

but left the interest of a registered proprietor defeasible to not only the reservations,

exceptions, conditions and powers contained in a grant, but also other interests,

including public rights of way and unpaid rates and assessments. ''' The significance of
statutory exceptions to a registered proprietor*s indefeasibility of title is a theme of later

chapters. Of significance here was that the Torrens system provided a means to obtain a

documented title for possessory title holders and for many land occupiers who had

secured lands from the Western Australian Land Company by parole or who no longer

had documentary evidence of their title. 140

4.3.4 The Land Act 1898

Responsible governnient vested in WA*s legislature 'the entire management and control

of waste lands. .."" Following the grant of constitutional government, further acts

and land regulations were made until all laws for the sale, occupation and management

of crown lands were consolidated under the Land Act 1898. This was the first

comprehensive colonial Act dealing with land grants. It did not affiect any rights or

interests already granted. 143

The Act provided 12 different means for the acquiring of land. The variety of land

tenures was intended to promote economic development. The Act provided that a

Classification of land tenure and attaching conditions

''' See Tr@,,.!rer of Land ACi 1874 (WA). For a considerstion of the introduction of the Torrens system into Western
Australia, see G Taylor, 'Last but riot least: The Torrens Sysiem's Path 10 Western Australia* (2009) 17 APU 279.
'' See PR Adams, 'The Law of Real Properly and Conveyancing in Western Australia' (unpublished thesis, The
University of Western Australia) chapier I, 5; see also the conflicting perspectives rioted in chapter 2 of this thesis,
paingraph 21.2(a)(i}
''' See s 49, T, anye, . ofL""d AC! 1873,38 Vict, N0 13.
ri' S 48 Tm"of",. of Land, a 1873; see also s 6871n"^I^,. ofL@"d, ci 1893 (WA).
140 staples, above n 39,148,150.
''' S 3 Weste, ," mist, tilia" Consiii"lion, c, 1890 (linp). Noie however that the repeal of existing power 10 make land
regulations was subJect to saving provisions, and the accrued rights of licensed occupants and lessees of Crown land
were expressly preserved : s 4 West@Indus!,'"Jian Consii!1,110, ,, c! 1890 (Imp).
''' See Homesrends kid 1893 (WA). Note ss 8 and 12 on conditions as 10 improvements and residence before issue of
a crown grant, and s 10 which rendered any assignments before issue of a crown grant void. Provision was also made
forthe crown grant of land improved under a homestead lease (s 33 (7)).
143 s 2 Land, or 1898 (WA).
''' see part IV Purchase by Auction-Town and Suburban Lands; Part V Conditional Purchases Agricultural Lands;
Part VI Conditional Purchases-Grazing Lands; Pan Vll Conditional Purchases Poison Lands; Part Vlll Free
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fixed-terni lease or licence would be issued, during which time the holder had to pay

rent half-yearly in advance"' and to fillfil the prescribed conditions, This lease or
licence could not be transferred without the minister's written approval. "' No crown
grant would issue until all conditions precedent had been fulfilled or dispensed with, to

the minister's satisf^ctjon. 148

All applications were subject to the approval of the minister* who could 'insert such

d't' d t' t h' a eces the bl'c't t, 149conditions and reservations as to him may appear necessary in the public interest'.

The conditions attaching to land depended on the classification of the land, as did the

time period for performance of conditions ''' the minimum and maximum area of land

that could be held, the price and payment terms, whether residence conditions

applied"' or could be avoided ''' the conditions as to improvements, cultivation and
maintenance"' (including whether the conditions could be dispensed with),"' and how

long the applicant inIg}It have to wait until issue of the fee simple estate. ' '' certain
.

Homeslead Farms; Part IX Working Men's Blocks; Part X Pastoral Lands; Part XI Timber Lands; Pan XII
Miscellaneous Provisions, s 152, Special Leases, and s 154 Licences for Quarrying. For an overview of each of these
modes of tenure under the Land Act 1898 (WA), see yea, . Book ANSIrnli", 1908,263-267, and Baitye (ed), Tile
Cyclopedia of Western flus"."lid. above n 19,123-129.
''' See A Gardner, 'Resources Security and Integrated Management of Access to Natural Resources: the case of
Minerals in Western Australia' in A Gardner (ed), The Challenge of Reso", re Sec",'ify, Low grid Policy {The
Federation Press, 1993) 133,136.
146 s 136 Land^c! 1898 (WA).
147 ss 142,143 Land^c, 1898 (WA).
I'S See s 155 Land, Ci1898 (WA).
''' S 21 Lo"d, elf898(WA). A corresponding power was also afforded 10 the Minister 'at his discretion loinsertin
any lease, license, or occupation certificate such conditions and clauses as may seem to him to be required for the
public interest': s 25 Loind, elf898 (WA).
''' For example, in relation to town and suburban lots, fencing and other prescribed improvements had to be
perfomied within two years of the land purchase (s 51 Land, ci1898) The lease orlicence period varied from eg
three years for agriculturel land outside of agricultural areas (s 60(3) Land ^or 1898), seven years for the conditional
purchase of land within an agricultural area riot for residence (s 57 (3) L@"d, 4ct 1898) and flee homestead farms (s 75
Land, c/ 1898(WA)). to 10 years for working men's blocks (s 88(3)), 20 years forthe conditional purchase of land
within an agricultural area for residence (ss 55(3) and Ninth Schedule) and 30 years for the conditional purchase of
grazing land.
''' On the conditional purchase of land within an agricultural area for residence or not for residence, see ss 55(2) and
57(2) Land, cr 1898 (WA). The prescribed areas were 1000 acres (maximum) and 100 acres (minimum). But noie
also s 55(7) and s 57(7) on additional applications and s 67 on close settlement. The prescribed area for agricultural
lands outside of Agricultural areas was much smaller: see s 60(2) Ld"d ACr 1898(WA}, but also see s 60(7) on
additional applications. The prescribed area for poison lands was more generous: see s 71(2) and s 71(7) Land ACi
1898 (WA).
'" For example, 10'0 of the purchase price was payable at the time of sale regarding the purchase of town and
suburban lots (s 52 Land ACi 1898 and Sevenih Schedule), while the conditional purchase of land within an
agriculiural area for residence prescribed that 1/20" of the Iotal purchase price was payable half yearly (s 5511)). The
payment terms for land within an agricultural area riot for residence were less generous, and required paymeni within
12 months (s 57(I)) by quarterly instalments (s 57(4)).
''' Fiveyear residence conditions applied to the purchase of land within an agriculturel area for residence (s 55(4))
and also for grazing lands (s 68(5), but note s 68{6)); see also s 76 regarding residence and free homestead farms.
''' SS 56.64 Lo, ,d, ci 1898 regarding the conditional purchase of land within an agriculturel area for residence.
''' See e. g. fencing and other improvements sei out in ss 51,55(5), 60(5), 68(7), 71(5), 78, L@, Id, ci 1898 (WA).
''' S 66 Loind, c, 1898 permitted unprofitable improvement conditions to be dispensed with in relation to land within
an agricultural area.

For example, the estate of a free homeslead farm might issue after only 12 months of possession (s 82), despite the
prescribed nomal period of seven years and performance of all conditions(s 81), while the estate for agricultural land
for residence would riotissue until the expiration of5 years and the performance of allconditions, 555(6); see also s
68(8) regarding grazing leases.

o
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assignments prior to the issue of a crown grant were void, transfers and mortgages of

leases were subject to ministerial approval, '' and rights of mortgagees were limited.

Some provisions for acquiring land appear generous. For example, free homestead

forms were available by the grant of an estate in foe simple or conditional purchase to

every adult male or head of a family who did not already own more than I 00 acres of

land ''' while other land could be purchased by defi=rred payment. The approved

applicant of a free homes tead fann was entitled to possession for seven years' A

crown grant would issue upon the minister's satisfaction of all conditions having been

pertonned. ''' The applicant's interest in the land was protected from being taken in
execution prior to the issue of a crown grant. ''' However, conditions as to residence,
fencing and improvements"' applied, and fortieiture was the prescribed penalty for not
taking possession"' or foiling to satisfy conditions as to improvement.

(b)

Eventually, public condenmation of colonial land policy appears to have abated, All

account of homestead fanns by a local barnster in 1897 described the colony's system

of land grant with enthusiasm:

A positive assessment of land tenure

We now draw attention to the wonderful liberality of the Western Australian

Government, by which any settler can acquire a homestead and get money

advanced by the Agricultural bank to improve and cultivate it. . . These are the

objects of the Homesteads Act of 1893 and the Agricultural Bank Act of 1894.

They indicate sympathy with the new arrival . . . He gets his homeslead

practically for nothing. He is advanced money to improve and cultivate on the

158 s 80 Land xic! 1898 (WA).
159 s 90 Land kid 1898 (WA).
16n ss 139-140 Land AC, 1898 (WA).
''' Note a 'conditional purchase' is not a true sale': see Moore rind Sc, Dope v Sidle of WeSIe, " Australia (1907) 5
CLR 326,329.
''' S 74 L@"d ACi 1898 (WA). Note also that additional lands might be applied for: see s 83; see also s 85 (village
allotments). Free homesleads had been first introduced under the Ho, "esieods, c, 1893 (WA).
''' s 75 Land lief 1898 {WA). This required the issue of an occupation certificate.
''' See s 81 Lurid, ci 1898 (WA) on issue of a crown grant after 7 years. Noie that a crown grant might be issued as
early as I2 months after possession: 582 Land, ci 1898 (WA).
165 s 75 Land, c11898(WA).
166 s 76 Load, c1 1898 (WA).
''' S 78 Land Her 1898(WA). Note extensions of time for fencing and improvements might be granted: ss 29.30
Land, or 1898.

''' S 76 Land ACi 1898 (WA). The selector was required to reside on the land for at Ieasi 6 months each year for the
first 5 years, although the Minister could grant an exemption. Forfeiture could also be waived in special
circumstances such as disability: see s 77.
''' S 79 Land, c! 1898 (WA); see also s 32 generally on forfeiture for nori-satisfaction of prescribed conditions.

.

.
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security of the improvements and cultivation which the money is to be
d d 170expended.

Innovative land regulation effectiveIy enabled those without money to acquire land by

conditional purchase, also enabling the full cost of purchase to be avoided before

occupation.

4.3.5 Pastoralism

.

This period saw shifting concerns among settlers from the freehold estate to the

leasehold, and a shiftin the State's regard to the use of crown land. "'

(a)

The recognition of crown leasehold developed distinctly Australian property rigiits, "'

which contributed to the emergence of a uniquely Australian colonial capitalism. '''

English law recognized no right to occupy crown land without licence, and during the

1830s every effort had been made by the Crown to remove squatters, "' Althoug}I the
Imperial Government disallowed local regulations"' giving a right of commonage over
crown land adjacent to private land, "' and the unauthorized occupation of crown land

remained illegal, limited recognition was soon granted by occupation licences. The

licences included the grant of pre-emptive rights and provision for compensation if

renewal was not granted.

A new Australian land tenure

.

In 1850, small agricultural leases were regulated and afforded the lessee pre-emptive

rights for purchase or renewal, ' These regulations, supplementary to the 1843

in EO MacDeviti, Huladbook of Weste, ',, flus"'@fro. Being a sho, '! aceo""I of ifs I"^!0, y, I'eso", ces. scope Ib, '
seineme", andlo"dlaws (Sands & MCDougall Ltd Printers, Path, 1897) 25.
17' staples, above n 39,138-139.
''~ See De Garis, 'Political Tutelage 1829-1870'. above n 9,319.
''' See Buck, above n 124.83, referring to the Crow, , Land Soles, ci 1846 (Imp) and pastoralisIs' tenure in Non
South Wales.

174 Davjdson and Wells, above n 53,89-1/7.
''' Note, however, the CF, own Slit!$, c, 1769 (Imp) and adverse possession.
176 Robens, above n 12,198

Richards, above n 70 200; see also Roberis, above n 12 198. The local regulations were made in 1841
178 Richards, Ibid
''' See e. g 6' Vict N0 61842; 7th Vict N0 14; 6 Viei N0 8 Clanwi Lunch friesposs! 1872.
180 Roberts, above n 12,198
''' See 6 ' Vim N0 6 I 842; see also 7 Vict N0 14, s I, cited in We3/@/'11 AUS!,.@Jin v I'd, .d (2002) 213 CLR I, I 18
(Gleeson CJ, Gaudron, Gummow and Hayne11).
'" Roberts, above n 12,199, citing W, Gove, ,,,,"gal Gazelle nit 50 and 26/851; see also 281. For a discussion of
these provisions, see Battye, Weste, ,, AUSi, 'aim A History fom ifs DJ'SCOve, y to Ihe minig, ,, film, I of 11/@
Co, ","o, 111ealih, above n 6231-232. Richards, above n 70 201-202.
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regulations, introduced provision for pastoral leases, which along with alienation in

fee simple became the other key system for land disposal. By September 1878, new

regulations extended generous terms to squatters, with 14-year leases and certain rights

of pre-emption. "' To discourage speculation, conditions regarding stock were attached,
which if not performed within two years made the lease subject to forfeiture. By

1897, pastoral leases for a fixed term were well recognized as an established second

system of land tenure,

It is tempting to attribute the State's willingness to afford squatters property rights as

evidence of the State's high regard for property rights. However, the contrary may be

the case, both from a leasehold and freehold perspective. Provision for squatters' rights,

which was first addressed in New South Wales, was motivated not by a desire to afford

squatters property rights but to secure their recognition of crown title so as to facilitate

any later land resumption. "' Fuxhennore, the widespread adoption of crown grants by
leasehold may have been as a result of a greater acceptance of leasehold over freehold

conditions. "' Unauthorised occupation of crown land was penalized by hefly fines from
1872. '''

Pastoralism as a State disregard for property rights

From a freehold owner's perspective, the State's regard for squatters was a negative

experience. The affording of pre-emptive rights of purchase and renewal often enabled

pastoralists to trump prospective purchasers, afforded the squatters a land monopoly,

and enabled them to 'pick out the bestlands',"' Later regulations published in 1878 and
revised in 1882 were deplored by the Cornmissioner for Crown Land, who in 1883

rioted that permitting the free selection of lands periltitted leaseholders to buy up the

Roberts, ibid, clung Orderin-Council dated 22 March 1850. For a review of the history of land regulations
relating to pastoral leases in Western Austinlia, see Weste, ." AUSi, .@"@ v W"rd (2002) 213 CLR I, I I7-122 (Gleeson
C, , Gnudron, Cuminow and Hayne ,J)
" Roberis, above n 12,286

See Wind v Stole of We're, 714"SII'"/, a (1998) 159 ALR 483,489 (Lee J), discussing the Land Regulations for the
Kimberley District 1880(WA).

See MacDevitt, above n 170,18-21
See Buck, above n 124.75 on similar New South Wales provisions of 1836. While the writer can find no record of

similar seniiments in Western Australia, it is rioted that there was much rel^rence to NSW regulations in Western
Australia in considering how the Legislative Council should address squatting: see De Garis, 'Political Tutelage
1829-1870', above n 9,319.

Bradbrook at al, atone n 44,16,1351
Until, 1/10, 'I'Sed Ore, ,patio, , of Gown L""ds, ci(36 Vic, N0 8)
Roberis, above n 12,281-282. Note, however, that in the early years of settlemeni, it was Ihe landholders who

sometimes penalized squatters: 199
''' Ibid. Tension between leasehold and freehold, however, should not be overstated, given that vast tracks of land
were often leased by settlers as a complement 10 Iheir own lands, with farmers slowly purchasing the leasehold
surrounding their farms: See Richards, above n 70,202
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springs and waterholes on their leasehold to protect their runs from other purchasers,

resulting in the establishment of scattered small agricultural fee simple tenements. '''

Only with the shift to selection within surveyed areas in the 1887 Regulations did

agricultural interests represented by the freehold estate and pastoral interests represented

by the leasehold estate become more evenly provided for. ''' A comparison between
provisions of the L@"d net 1898 regarding grazing leases and provisions of the earlier

Land Regulations 1887 regarding pastoral leases suggests a shift in favour of the

freehold. 194

.

4.4

Land resumption was provided for by either crown grant reservations or statutory

provision. Resumption by crown reservation lends to a private interest perspective of

property as the resumption is merely the exercise of a contractual right, whereas

resumption by statute supports a public interest perspective of property rights through

the prevailing of the public interest. Particular attention is focussed on railways, which

accounted for increased land resumptions. The related matter of compensation and

contemporary sentiments are considered,

Key Area 2 - Land resumption and compensation

4.4. I

.

C t t' 'd dth ' 't' I f I d t' 195ThiCrown grant reservations provided the initial crown power for land resumption, This

power was exercisable only where the landowner failed to complete improvements

within the prescribed period, ''' Limited powers of resumption were the Government's

Resumption by crown grant reservations

''' Battye, We$19. " AMs", alto. ' A History. /i, @1n its Discovery to the Ina"g", atto" @1the Common", 00/1h, above n 6,
317.

''' Roberts, above n I2 329. This was as a direct result of a concerted campaign by John Forrest: see Crowley,
Forrest 1847-19/8, above n 132,143-144,170-172. For a consideration of the shift from free selection to survey of
freehold land, see 'planning Ia\*s' considered at t4.61 of this chapter.
'ng The 1898 Act was more favourable in relation 10 a selector desirous of acquiring an esiate in the land, having
regard to the price of the land and the extent of the land which could be acquired by conditional purchase: see SIeere
v Minis!a. /b, . L@, Ids (1904) 6 WAR 178. Land held under a pastoral lease was also vulnerable to selection: s 148
L@,, d ACi 1898. rite compensation provisions for the pastoral ist's improvements were unwieldy: see eg Dageo, v
MMphy (1900) 2 WALR 97 regarding compensation for improvements under the Lo"d, c, 1898. The provisions also
CTeaied difficulties for the selector; see Dageo, v M, ,JPhy. 102 (Stone J); see also CIMpmn" v Meng/, e, , (1903) 6
WALR S, 7 (Parker J).
''' Note Western Australia was not alonein the inclusion of reservations in crown grants. Crown grant reservations in
New South Wales were regarded as wiihin the Crown's prerogaii\, e power. prior to the replacement of the Cro\*in
prerogaiive with statutory provision: See D Brown, L",, d Acorns"io": fur grin"", ajio, I of Ihe p, 'IPIciples of law
gove, wing file co, "putso, y @cq"ism0" o1. rest, ,"prt0, , @110"d I', I Allsir@/to a"d Ne" Zealand (Butterwonh, 1972) 28-
29, discussing Lo, d, SJd"ey City Coinmissto"e, s (l 856) 2 Legge 91 2,920 (Stephen CJ) and on appeal (l 8591 14 ER
991 (PC), 1001 (Coleridge I). Note no procedure was prescribed for the resumption of land under the terms of a
crown grant: Brown, 28-29.

See Roberis, above n 12,152, fn 4. Under the Lulld Regi, furious 1828, the period was initially 21 years, but later
regulations in 1828 thereafter provided for 10 years' But note all land grunts for the Penh and Fremantle town sites,
which were leasehold for a term of 21 years, would become freehold only if the land was riot resumed by the Crown
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undoing when it tried to recover alienated land in the 1830s. ' ' Had more ample powers
of resumption been available, this may 'have saved much friction and benefited the

people greatly' .

Crown grants expressly reserved the right to resume lands for public works. Such

reservations pennitted resumption for various prescribed public purposes (at any time

within 21 years of the grant regarding town and suburban lands)"' without
compensation to the affected landowner, ' except in the case of improved lands.
Land regulations throughout this period also permitted the forfeiture of land where

conditions attaching to land were unperfonned. "' The power of resumption could be
exercised multiple times over land liable to be resumed. "' Of the unique historical
circumstances of this period, it has been said:

Having regard for the limited means available to the colony, the abundance of

Crown land, and the nature of the feudal system of English land law, early

grants of land made by the Crown had to provide for compensation free

resumption of land, hence the inclusion of this provision in certificates of title. "'

4.4.2

From 1854, legislation was enacted to regulate the award of compensation for town

lands resumed by the Governor on behalf of the Crown, "' The ordinance provided for

Resumption by statutory provision

for public purpose within that period, and compensation was provided in that event: Baitye, WeSIe, " Austinlio: A
Hislory/join its Discovery to the moug"ran0" @1the Commonwealth, above n 6,86.
197 Roberts, above n 12, I 53.
''' Ballye (adj, The Cyclopedia @11Ves, er" AMsi, tilia, above n 19,301.
''' See Land, ci 1898 (WA) s 15 and Second Schedule (Town and Suburban Lands), Third Schedule (Rural Lands).
Note with ruml lands, the resumpiion was riot 10 exceed 1/20" and no resumption of land upon which buildings had
been erected could be resumed without compensation.
'00 S I S and Second Schedule, Land AC! 1898(WA).
''' Note in ihe case of ruml lands, resumption was limited to 1/20" of the land: Land, c! 1898 (WA), Third Schedule.
''' see Land, c! 1898 (WA), Second Schedule (Town and Suburban Lands) and Thiad Schedule (Rural Lands). In the
case of rural lands, the exclusion from resumption specified 'lands upon which any buildings may have been erected
or which may be in use as gardens, or otherwise. .. '
203 see e. g. S 32 L@"d, ci 1898.
''' Brown, Land, cq"trillo". above n I 95.28-29, discussing Thomas v SheITUood (1884) 9 App Cas 142,148-149
(Sir Bames Peacock).
''' Letter from Mr G Searle, Acting Chief Executive, Departmenl of Land Administration, 19 June 2003, I, cited in
Standing Committee on Public Administration and Finance, Repori of Ihe $101, ding Co, ,lintl, ee on PI, b"c
Adminisii'ajio" a, Id Fi, ,urice in Reloii0, , 10 file Impoci or Sidle Govern, "onI'dions und PIOcesses on Ihe Use and
EJyby, "all ofF, cellold and Leasehold Landin WeSIe, ,,, xi"SII, alto, (Parliament of Western Australia, 2004) t3.1 121.
' See 17 Vic N0 6, Resumption of Town lands (CompensationI(1854), cited in GL Fricke (ed) Coinp"/soly
ACqtiis"to, I of Landin AUS!,. alto (LBC, 2"' ed, I 982), 215. Note also a series of land vennng ordinances which vested
specific lands held by local authorities in the Crown: see e. g. 27 Vic N0 13, (1863); 28 Vic N0 9 (1864). See also the
Crown's reservation of limited powers of resumption rioted in 081e, above n 97.90.
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the award of compensation; where the compensation was not accepted, the decision of

three Commissioners was final. 207

The LQ"ds Res"inprion 11ct 1894 established procedures for land resumption for certain

public purposes"' and the vesting to the Crown of that land and all property rights upon
the resumption. "' This is significant, because, like the Railway Acts considered below,
it reveals a recognition that public interest perspectives of property required that the

State be able to resume private property. However, a statutory right to compensation

was afforded to all affected landowners whose land was resumed, "' but criticalIy this
right did not apply where the Crown already had power to resume pursuant to a crown

grant. "' In a test case of the time ''' where the Crown resumed land for a purpose not

provided for in the crown reservation but provided for under the Act, the Supreme Court

held that the statutory right of compensation applied since to find otherwise was

'repugnant to justice and sense, I think this court will always adhere to a course which is

just and equitable. ,213

.

The Act further provided that in estimating the amount of compensation to be paid,

regard was to be had solely to the probable and reasonable price at which such land may

be expected to sell at the time when taken, and any damage sustained by the owner due

to the severance of the resumed land from other adjoining land held by the owner or by

other lands of the owner being injuriously affected by the resumption. ' '' Provision was
soon made for the payment of six per cent interest from the resumption until

compensation was paid, "' but a short limitation period was prescribed for making
216

compensation claims,

.
"' Where the compensation was not accepted, the decision of Ihree Commissioners was final: s 4/7 Vie N0 6,
Resumption of Town Lands (Compensation) (1854). One Commissioner was nominated by the Governor, another
Commissioner was nominated by the landowner, and a third by the two aforesaid Commissioners, who together
constituted a Board.

''' S 2(a>-(h) Lop, ds Res"inPIio, I ACi 1894 {WA). Note the Act did riot derogate from powers of resumption already
reserved 10 the Crown by crown grant: see s 3.
200 s 6(2) Lunch Resin"prion ,c1 1894 (WA).
210 s 8 Lands Res", rip, ion kid 1894 (WA).
''' S 9(I) Lands Res"inp"0" ACi 1894 (WA). But note s 9(2) which provided for compensation where resumed land
exceeded the quantity of land the Crown was entitled to resume by crown grant reservation. Compensation was

gayable in respect of Vie diffe, ,e"ce in area belwee" swell qi, @, Inty, inId the whole gym", 10, lake, I. '"' See 'Resumption of Crown Grants' Bw, ,bury He, ., Id, Saturday, 30 September 1899,3.
''' Dixo" v 711,033e// [1899] I WAR 193,196 (Hensman ,). The writer respectfully disagrees with the interpretation
of this case by Brown, Land, cqiri'sino". above n 195.30 where Bro\\in states thal 'the Supreme Court or Western
AUSlralia held as a maller or law that land taken for a botanical garden came \Lithin the reservation clause. ..'
214 s I o(a) and (b) Lands Restimplio, , xici 1894 (WA).
215 s 8, Loads Resinnpito, , AC! (1896) (WA).
''' s 3, L", xi$ Rus',,"prion, ci(1896) (WA). The prescribed period was 60 days from receipt of notice or 4 months
from the publication of a resumption order, where a notice had been served on the landowner. Note also the limitation
period of I month in s 6 where the matter was caught by the Railways Her 1878. If the limitation period was riot
satisfied, the Commissioner was entitled to appoint a sole arbitrator: S 5 L@, Ids Rus'I'mPIio, , AC/ (1896) (WA).
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Under the L@"dAct 1898, land held as a homestead farm orleased from the Crown with

a right to purchase might be resumed if it was deemed necessary in the public

interest. "' Upon resumption, the owner had a choice of receiving coinparable land or a

refund of the purchase moneys paid with interest; compensation for improvements was

also made.

The State secured extensive powers of entry upon land for railway construction,

together with powers of resumption. "' Entitlement to compensation initially depended
upon the reservations contained in the crown grant. All overriding right to full

compensation was later provided. "' Full compensation was to be made to the owner of
resumed land. "' Arbitration was provided for in the event of disagreement over

compensation. "' However, where resumption was affected by the Commissioner
pursuant to a crown grant issued to a landowner's predecessor in title, that resumption

would not be deemed to be a resumption under the Rot!woys liter 1878, thereby denying

compensation under that Act. "' Reservations in crown grants, therefore, iniglit enable
the State to avoid compensation obligations that would apply were the State to resume

land parsuant to a statutory power, rather than by a contractual right.

The Railway Acts

Positive public opinion on resumption

Land resumption was the subject of much local report, in particular the quantum of

compensation or the failure to agree on compensation awards. "' Although occasional

217 s 9 Lands, of 1898 (WA).
''' S 9 Lands, or 1898 (WA). The interest rate prescribed was 1000.
"' See s 7 Railways ACi 1873* 37 Vict N0 20; see also ss 8, 12 R@i/ways lief 1878. Note that with respect to the
exercise of such powers, 'us nine darn@ge us rimy be stroll be done'; s 12.11 was an offence 10 obstruct or interfere
with this process.
''' See ss 7,8* 11 Railways, ci 1873,37 Vict N0 20; see also us 16-19.21,23.25 R@i/ways lid 1878; see also s 2
Railways Amendme"! ACi 1882 and us 3-7 RailH, "ys Ame"dine"! ACi 1893; for Ihe application of these provisions
where compensation was payable under Ihe Lands Res","pito, ,, ci 1894 {WA), see s 11. There were 9 railway acts
enacted between 1878 and 1897 which contained power 10 resume land and provision for compensation to Ihe
affected landowner

22' See s 9 Railways AC11873,37 Vict, N0 20.
"' S 14 Rin'Iwnys, cr 1878,42 Vict, N0 31. The Intention of this legislation was that 'any person who is damnified or
injured by reason of land being taken to which he has any legal or equitable interest* should receive compensation':
Mine, ' v Commissioner/b, . Railways (1900) 2 WAR 38.40 (Hensman I)
~~' S 14 Railways, c! 1878. In estimating the compensation payable, regard was to be had to the value of such land at
the lime of the resumption, and without reference to any altemtion in value arising from the establishment of the
railway, and to any damage sustained by sevennce of such land from other land or by Injurious affection: see s 22
Railways, ci 1878.
224 s 17 Railways AC, 1878.
225 nam"OS V She, wood (1884) 9 App Cas 142,149 (Sir Bames Peacock).
"' See Brown, L@"d, 4cq, ,ismo, I. above n 195.30
~ See e. g. 'Land Resumption' The Dally News, Saturday, 28 August 1897,6; 'Land Resumption' The Inquilt, ' &
Coinme, .eta/ News, Friday, 8 October 1897,9; 'Land Resumption Arbitration Court' The Doily Ne", s, 20 December
1897,3.

1/2

.

.



dissatisfaction is reported regarding the resumption of city properties by the railway

authorities, contemporary reports reveal a govenmient keen to assist affected

landowners in circumstances of hardship, "' Where criticism was directed at the land
resumption process, there was outcry not at the adequacy of the compensation, but at

the cost to the State of large compensation payments, Land may have caused little

emotional upset and represented simply a change of investment from land to monetary

compensation.

.

4.5

4.5. I

Key Area 3 - Mineral rights

Common law ownership

At common law, a freehold estate included all minerals in that land, except those

minerals belonging to the Crown. "' Although the scope of the doctrine upon which this
'elementary principle"" is based"' may be doubtful ''' the ownership of minerals
entitled the landholder to extract minerals and to prevent others from interfering with

those minerals. "' However, the Crown retained a prerogative right to mine gold and
silver ''' although this did not extend to base metals ''' and may not have afforded the

"' 'Land Resumption' The I"quirer & Coinme, .CIO/ News, 18 November 1898,12. The number of claims determined
by arbitration, however, appears to be very small: see 'Land Resumption and Its mathods. An Official Reply' The
West, "strand", Saturday, 161uly 1898,5.
"' See 'Land Resumption For Railway Purposes' 811"bury Herald, Tuesday* 28 July 1896,3.
"' See Observer. 'Land Resumption and its Methods. Unbusinesslike Methods', The WeSIA"siren@,,, Friday, 15 July
1898,7. The observer also refers to the annual report of Mr lull, Under Secretary for the Public Works Department,
submitted to Parliament. The observer argues that the cost of resumption could have been greatly reduced by
purchasing required lands before they were used or occupied. The observer also is critical of 'high handed conduct'
by public works officials in their dealings with landowners; but of contra, 'Land Resumption and its Methods. An
Official Reply' The West I'Msirn/ion. Saturday, 16 July 1898,5. The official notes that the Public Works Department
dealt only with claims arising under the Railways, ci and riot claims arising under the Land Res"inpito"SACr 1894.
''' see standing Committee on Government Agencies, Rest, inprion of Land by Gone, ,nine"I Agencies. P, opos@Isfo, ,
R^Qin, 9th Report (August 1986) 5.
''' see wade , New South Water RUMe Mini"g Co Pty Lid (1969) 121 CLR I 77,185 (WindeyerI)
2331bid.
''' 'cry'"s esi sol"," ey'"s esi Msq"e ad coefom a ad interQs': see Commonwealth v New Sol, !h 17n/es (1923) 33 CLR
I, 23 (kilox CJ and StarkeI).
''' See A1 Bradbrook 'The Relevance of the Cujus Est Solum Doctrine to the Surface Landowner's Claims to
Natural Resources Located Above and Beneath the Land' (1987-1988) I I ^del L Rev 462,463. Bradbrook states that
the Cose of Mines (1568) I Plow 310 did riot grant all minerals excluding royal metals to the landowner, that the
cujus esl solum doctrine may have only limited downward application. However, Bradbrook concedes that the
doctrine has afforded landowners effective ownership of minerals, excluding royal metals.

Bunt CoalMi"I"g Co " OSbome [1899] AC 351,361 (Lord James of Herefbrd); see also Bull, above n 28,1216].
Case of Mines (1568) I Plow 3I0, discussed in Cad^^ Holdings Ply Lid " Slate QINSW(2010} 242 CLR I 95,203-

204 (French CJ). Note that although the Cro\\in's ownership of gold extended to alienaied land (see Wade v New
Sown, Wales (1969) 121 CLR I 77,186 (Windeyeri)), unless conveyed by 'patent precise 140rds' (see Case of Mines
(1568) I Plow 310, discussed in Cadio Holdings Ply Lid v Slate QINS\ (2010) 242 CLR 195,204 (French CJ)) it did
not prevent a landowner extracting royal metals, which were then liable to claim by the Crown: Ski Hillchi, ISOJ, &
AJIo, . v Scoff (1905) 3 CLR 359, discussed in JRS Forbes and AG Lang, Alls"'riftmi Mining in, d Perl'o1e, ,," Laws
(Butterworths, 2"' ed, 1987) 12/21.

C@se of SI@",, 0, "es (1606) 12 Co Rep 9. For a discussion of the situation where precious metals and base metals
were found together, see C"di" Hold^ing. s Ply Lid " Slate QINS!,' (20 Ion 242 CLR 195,205-206,208 (French CJ). By
imperial siniute, the landowner could mine base metal mines containing royal metals, but Ihose royal metals were 10
be sold to the Crown

.
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Crown a right of entry without the landowner's consent. ' The ownership of minerals
could be qualified by express grant or reservation in the original crown land grant.

The possibility of ownership of minerals, separate to ownership of the land surface, was

d 241recognized.

4.5.2

The colonies inherited the common law position on ownership of minerals and the

Crown prerogative regarding royal metals, and continued the practice of neither

relinquishing crown ownership of royal metals nor reserving other metals from crown

grants until the last quarter of the century when colonial legislatures began reserving all

minerals from future crown land grants. "' in 1870, the imperial goverrrrnent declared
that the Crown waived all rights to minerals if gold were discovered, thereby

transferring the regulation of base and precious metals from the Imperial Government to
h I 244the colony.

Ownership of minerals in the colonies: from private to public reservation

in WA until 1887, crown grants had only reserved 'gold, silver and other precious

metals'."' Accordingly, private ownership of all minerals, including copper, iron and

lead ''' was extensive ''' excluding royal metals. ''' From 1887, legislative change saw
a shift away from the dominance of private interest perspectives to a new public interest

perspective regarding minerals. Land regulations now made the scope of crown

reservations a matter for the Governor's discretion. "' Statutory provision was made that

all gold on or below the surface of all land, whether or not alienated by the Crown, was

''' See PI@"I " Rolls!on (1894) QLi 98,102 (Onffith CJ); but c. f. canto, G, Ore@I Cob@, Copper. Co (1900) 21 LR
(NSW) 351 as discussed in Forbes and Lang, above n 237, t2031. However, the authors note that it was not the
practice of the Crown in any event to distuib the landowner, and cite Wade v New So"1/1 Wales Ruine Mining Co Ply
Lid (1969) 121 CLR 177,187 (Windeyer' I) as auihority. in Cadi" Holdings Ply, Lid u Slate QINS\ (2010) 242 CLR
195,204-205 (French I) and 229 (Gummow, Hayne Heydon, and CTennan IJ), the High Court noied that at the lime
of the Cose ofMi',, es, the royal prerogative extended to entry upon private land to extinct royal metals.
''' see Bradbrook, above n 235, citing Williamso" v Wool!on (1855) 3 Drew 210.
''' see Bradbrook at al* above n 44, [16,150], citing Cox, Glue (] 848) 5 CB 533
''' See e. g. Woolley v ^fromey-Ge, ,e, al Qinciori0 (1877) LR 2 App Cas 163; but none Ihe earlier doubt as 10
whether this doctrine would apply see Mayor ofLyo, ,s v E"SII"did Co (l 836) I Moore Ind App 175,281, discussed
in Forbes and Lang, above n 237,12031.
2'3 M crommeljn, 'Resources Law and Public Policy' (1983) 15 Un', L Rev I, 3. The practice of the Crown moved
from the alienation of lands known to be valuable for minerals other than gold, to the leasing of that land in
accordance with the Minerof L@"ds, cr 1892 (WA): see M Hunt, Min, '"g Low in We're, 71 AM$1, wild, {The Federation
Press, 4th ed, 2009) [1.2. I].
"' Russell, aboven I, 278. citing Government Gazelle, 19 April 1870
''' Forbes and Lang, above n 237, [212]. Hunt, above n 243,11.9.31. Bui noie that a few land grants were even made
where the Crown granted ownership of royal metals: Russell, above n I, 280,289.
~" Russell, above n I 289, citing Gove, ,,,"eJ, I Gazelle, 10 December 1847.
*4 Forbes and Lang, above n 237,12/21.
"' See also Crommelin* above n 243,3. There remain significant tracts of pre-18991and in the south west of Western
Australia between Bunbury and Albany: see M Hunt, above n 243, t1.9.31.
''' Forbes and Lang, above n 237,12/21, referring to Land Regulations. 1887

.
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and remained crown property, "' Crown land might be occupied for mining purposes,
but this was limited to a miner's right of occupancy, thereby further preventing the

permanent ownership of mineral lands, "' The grant of responsible government saw the
Crown's dominion over mines and minerals pass from the Imperial authorities to the

local legislature. "' The legislature's power of disposition meant that questions of
prerogative rights to minerals were now irrelevant in relation to future crown grants; the

Crown would remain the owner of the minerals. "' From I January 1899, all crown

grants were required to reserve to the Crown all gold, silver, copper, tin and other

metals, minerals, gems or precious stones, and coal or mineral oil, but a right to enjoy

wells and springs of water on the land and to bore and sink wells for water was granted

to the applicant. "' Depth limits to crown grants were also introduced. "' While it was
expressly provided that the new Land lid did not derogate from rights and interests

previously granted, "' all crown grants now reserved the right to resume lands to search
for minerals. "' The shift to State ownership of minerals has been described as having
great constitutional significance, on the basis that it established the State as the collector

of economic Tent"' and provided a basis for State control over natural resources. "' It
also represented a rejection of the coriumon law docttine of accession and significantly

reduced the rights of landowners to subsurface strata that otherwise existed at common

law"' and which would not apply to future Crown land grants.

.

.

4.5.3

The shift of the legislature to a public interest perspective of mineral rights is also

evident in the treatment of mining on private land, although attempts to strike a balance

between competing public and private interest perspectives is also evident. The earliest

Mining crown minerals on private land.

S 4 Min^"g on Private Property Her 1898 (WA). Note* however, that this provision was soon repealed: s 2 M, '"ing
on P, ware Property, or. 1898. .4th@"dine"I"ci I 898 (WA).
-SI Russell, above n I, 280.

S 3 We3/@r" Austinfi@ Consul"lion der 1890 (Imp).
Weste, ." Allsi, tilia v Word (2002) 213 CLR I, 186 (Gleeson CJ, Gaudron, Gummow and HayneJJ), referring to s

3 of the WeSIe, ." AUSirali" Conslir"lion, ct 1890 (Imp).
-5' s 15 Land, ci1898 (WA) and Second and Third Schedules.

A depih limit of 40 feet was provided for land within the Goldfields and Mining Districts: Government of Western
Australia, Department of Lands, Reg!'SI, '@lion Fluciice Manual (July, 2013) 12.3.6.11 citing s 15 Land lief 1898, and
Regulations published in the Gove, ","gal Gazelle, I7 March 1899 which operaied from I January 1899; prior to I
January 1898, crown grants did not contain limitations as to depth: ibid.
''' s 2 Land, or 1898 (WA}. Note, however, Worsefy, Ti, "bel' Ply Lid v Stole of WeSIer" AUS",@/in [1974] WAR 1/5
considered in chapter 5 of this thesis.
''' See Land Her 1898 (WA) s 15 and Second Schedule {Town and Suburban Lands), Third Schedule (Rural Lands).
Note with rural lands, the resumption was not to exceed 1/20" and no resumption of land upon which buildings had
been erected could be resumed without compensation.
"' Crommelin, above n 243,6. Economic rent is Ihe 'dint?, wire de, tved. /;win lire PIOdi, c, ion Qin nail, ,n/ I'eso, ,, ce
a, ,d all costs ,, ecessa, ,fly men, ','ed 111 flint p, ochreii0, I' : 6-7.
-5' See A Cardner* above n 145,136.
''' see S Hepburn, Miming and E, re, gv Low (Cambridge University Press, 2015) 5.12. On the Roman law
foundations of state mineral ownership, see 11.
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statutory provisions on 'the Preservation of Order in cases of any Discovery of Gold'

excluded the granting of mining licences over fee simple land. "' Although statutory

provision was made for mining minerals, this had so far only regtilated mining on crown

land. "' The introduction of the Torrens system in 1874 also did not provide for the

defeasibility of a landowner's title to a mining lease or licence until 1893. In 1897,

statutory provision was enacted for the mining of precious metals on certain private

land. 2'' A rig}It to mine on private land could be acquired by either resumption,

proclamation of the land as an alluvial goldfield, or a compulsory mining lease. "'
Although no finn steps were made to apply the 1897 provisions, the staintory

provision for mining precious metals upon private land nevertheless represented a new

idea. "' The idea was applied in 1898 ''' when rights in minerals not reserved by crown
gi. ant pre-1899 were caught. "' Key features of the 1897 and 1898 Acts are considered
below.

(a) Wining restriction to certain private land

The 1897 Act applied to certain private land. "' The 1898 Act had a more limited scope,
because Parliament wished to provide for mining on private land, while protecting the

landowner 'in every possible way. ' ' Limitations prevented the gi. anting of mining
leases of a depth of more than I 00 fleet over land on or sometimes near certain improved

.61 Gold Reg"!@!ions Ordr"ance 1854.
''' see Land Reg"/@tto"s 1887, Part Vl. See also Mineral Lands, ci I 892 (WA), which extended mining from gold to
all other minerals reserved to the Crown: AC Lang and M Crommelin, AUS"alto" Mining and Petroleum Lows. kiri
milod"c, ion (Butterworths, 1979) [1081, citing also Bowe" v Sir@, Igr@phic Exploreiio"s FD, Lid and K"y []9711
WARI19,127
263 s 48 r, on^!^,' ofL@"d ^, I. 38 Vici N0 13.
2" s 68 Transi^rqfL@"d'or, 1893,56 Viet, N0 14
''' Mining on Private PI. operiy ACi. 1897 (WA), assented to on 23 December 1897. 'Private lands' was defined to
include all land which was riot crown land: s 2 Mining on Private Property, ci 1897 (WA). However, by s 3 of the
Act, the scope of the Act was limited. h did riot extend to private land within 200 yards of any well, artificial
reservoir, darn, dwelling-house, manuftictory or building.
266 s s M, '"ing o, I Privo!e Property, ci 1897 (WA).
''' Battye (ed), Tile Cydopedi@ of Wade, " AM, natto. above n 19,301. The 1897 Act was based upon the Mining on
Private Plope, '!y, ci (SA).
''' See Wade v Ne" Sol, 111 Wales RMIle Mining Co Pty L, d (1969) 121 CLR 177,188-189 (Windeyeri). Although
Windeyer i's discussion relaies to the Mining on P, fun/e Lands ,4ci 1894 (NSW), his Honour's observaiions may be
also applied loosely 10 the 1897 Act (WA).
''' S 2 Mining DJt P, .iv"re PI. opei. ty AC! 1898 (WA) repealed the Privo!e Plope, .ty ACi 1898 (WA). The new
^rovisions were based upon legislation from Victoria."' M Gerus, 'Mining and Water Resources' in RH Battle, t, A Cardner and B Humphries (eds), Ware, , Reso"I. ces Luw
dind M",, rigeme"I in lyesier" 4,131, .alto (The Centre for Commercial and Resources Law, University of Western
Australia, Perlh, 1996) 312, fn 23.
''' 'private lands' was defined to include all lands which was riot crown land: s 2 Mining on P, jingle Property ACi
1897 (WA). However, by s 3 of the Act, the scope of the Act was limited. h did not extend 10 privaie land within 200
yards of any well, artificial reservoir, darn, dwelling-house, manufactory or building. Note also the exclusion of land
contained in the schedule to the ACL see s 62

See Western Australia, Pa, flume"Idly Debaies. Legislative Assembly, I3 October 1898, (Miming o, , Flit, @re
Ropei'!v, 4ci, 4me"d, "e"18/11, Second Reading, Minister for Mines, Hon HB Leftoy} 2385.

.
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land"' or within townsites"' without compensation"' for the deprivation of the land
surface and damage thereto. "' The Governor might except land. "'

(b)

The Crown might provisionally resume the ownership of certain private lands for

mining purposes"' after written application to the minister, certification that payable
precious metals existed, and the owner had failed to satisfy the minister that the land

was being continuously and genuinely mined. "' The provisional resumption could be

made absolute. "' Protections for landowners are evident in the requirement that any
applicant for a mining license over private land provisionally resumed pay up front a

sum sufficient to meet the compensation payable in the event that the provisional

resumption was not made absolute, "' Compensation was payable to a landowner for
any loss or damage suffered where a provisional resumption was later revoked. "' If the
resumption became absolute, compensation was to be assessed as a resumption under

the L""ds Resumption Act 1894, "' but no allowance was to be made for any removal of
precious metals, nor for any precious metals expected to be on the land. However,

provision was made for payment of royalties to the fomier landowner* once the Crown

had received its prescribed royalty. 285

Resumption of private land without compensation for precious metals

.

o

Although a gold mining lease rather than resumption was provided for mining on

private land in the 1898 Act, a miner was entitled to purchase the freehold of any land

within, adjoining or abutting the mining lease upon payment of the purchase price. "'

S 6(l ) Mining on P, 'ingie Properly AC! 1898 (WA), (gardens, orchards, vineyards), s 6(3) (hospitals* public
buildings), s 6(4) (churches, cemeteries), s 6(5) ( springs, reservoirs, dwelling house).
' ' )S 6(2) MJ"Ing on P, wareProperty, ,ci1898 (WA), (land within municipalities and townsites).

S 7 Miming on Private Properly ACi 1898 (WA). The compensation was to be paid by the miner or agreed with the
landowner.

3'6 s I I Mint"g on PIiuore Property ACi 1898 (WA); see also s 53 (compensation for loss or damage to land or
buildings in vicinity of leased land}
277 s 46 Milling on P, irule Prope, 'ty, ci 1898 IWA).
"' Note that the scope of the Act over private land was Iimiied. " did not extend to private land within 200 yards of
any well, artificial reservoir, darn, dwelling-house, manufactory or building: see s 3 Mi"i, Ig on Private PI. opeity ACi.
1897 (WA).
''' see s 6, Mining on P, ,I'mre P, @pe, DJ, or 1897 (WA). This was based upon legislation from South Australia. For a
detailed discussion of the arguments advanced for this Act, see Western Australia, P@, lid, "e, 1/@, y Deb@jus,
Legislative Assembly, 21 December 1897 (Mi, ,ing on PITv@re P, .operty, 81", Second Reading) 1240-1247. For a
detailed discussion of the three prescribed methods for the resumption of privaie land for mining, see WeSIem
Australia, Pal. /IQ, "enjo, y Deb"Jar, Legislative Assembly, 21 December 1897 (Mining o11 Privaie P, uperty, Bill.
Second Reading) 1240,1241 (Attorney General, Hon RW Pennefather).
-80 s 7 Mining on PI. innre Plope, 'ty AC!. 1897 (WA).
281 s 10 jin Mining o11 PI'futile Propel'fy^, ci. I 897 (WA).
282 s 9 Milli, Ig o, I PI'I'me Plope, "y, c1. 1897 (WA).
283 s 8 Milli, ,g o, , PI'iru, e P, riper014c1, 1897 (WA).
284 s 15 Milli, Ig OJT PI'ingle Plope, Vy, or. 1897 (WA).
S 14 Milling on PnP@re P, 'ope, ^, lief. 1897 (WA).
''' S 22(I) Min, "g o, , Primie PI. ope, .Iy ACi 1898 (WA). Any land containing a church was excluded from this
section. s 22(4) Mini"g o11 Pity@re Plope, .ty Her 1898 (WA)
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Ally person wishing to obtain a mining lease had limited rights of entry upon private

land to take possession of that land for mining. "' Private landowners could have their
possession of land interrupted by other entries associated with mining.

Public interest perspectives were not without recognition of the need to consider the fair

treatment of private property rights. Parliament was keen to ensure no injustice was

done to landowners. "' However, it was argued that there was no injustice to landowners

in subjecting private lands to mining, since by crown reservation, all precious metals

were crown property anyway. The 1898 Act secured compensation for deprivation of

possession of the land surface and any damage thereto, and for severance of the land

from other land and for all consequential damages, "' importantly, compensation was to

be paid or agreed upon before mining. 292

Upon written application to the minister, an inspector's certification of the existence of

payable alluvial gold, and the owner's failure to satisfy the minister that the land was

being continuously and genuinely mined, private lands could be proclaimed an alluvial

goldfield; the private land was deemed crown land during the period of that

proclamation. "' The owner could require that the land be resumed absolutely, '
Alternatively, the owner could elect to hold the land and receive half of the rents

resulting from that mining. "' The owner was afforded a riglit to repurchase resumed
land where the minister detennined that the land be sold. "' The 1898 Act did not

' ' f th I t' f 'v t I d alluvial oldfjejd '97contain any provision for the proclamation of private land as an alluvial goldfield.

Proclamation of private land as an alluvial goldfield

S 8 Mining o" PI'IVCie Plopeity, ci 1898 (WA). Note the limitations placed on entry to certain lands without Ihe
o\\tier's consent: s 8(4) and (5). Milli"g DJ, P, iyo!e Plope, .Iy ACi 1898 (WA). Entry also required the written authority
of the warden: s 8(6)
288 see e. g. s 50 (licences).
''' Western Australia, Pal, flame"!ary Debates, Legislative Assembly, 21 December 1897, IMi, ling on Private
Rope, Iy Biff, Second Reading}, 1240, (Attorney General, Hon RW Pennefather)
290 Ibid, 1242, (Mr Moron)
291 s I I Milling oil PI'jinie P, ripei'ty ACi 1898 (WA)
292 s 9 Mining o, , P, 'Iwate Propel'fy', 4c1 1898 (WA).
293 s 16 Mini, Ig on P, 11.01e P, ripei'ty kid 1897, (WA)
204 s 17 Mining on P, 'jingle Plopei'fy, ,c! 1897, IWA)
20s s 17 Mi, ,ing on P, iyole Plope, 'fy' AC1 1897, (WA)
2' s 18 Mining on P, 'iru!e P, uper!y, c, 1897, (WA)
''' Noie Ihe exclusion of land under the Goldfields AC, 1895 from the definition of 'private land': s 3 Mining DPI
Afroie P, ,ope, ,ty, c, 1898 (WA)
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(d) Compulsory mining leases

A landowner could not refuse the grant of a mining lease, and in the absence of

agreement with the landowner, lease terms were prescribed, which included the

payment of rent and a royalty of 2.5 per cent. The 1898 Act also made provision for

the grant of gold mining leases, '00 but payment of compensation had to be made by the
miner or agreed with the landowner before mining commenced. "' It was not obligatory
that a mining lease or license be granted. 302

.

4.6

Althougli a study of riparian rights reveals active steps by the Crown to control the

acquiring of water rights, the treatment of riparian rights can overall be characterized as

a 'common law property rights-based system of water resources management'. This

is in contrast to Victoria, which from 1865 began a shift to the State control of water

resources, which by 1886 had prevented the further accrual of riparian rights. "' There
was no declaration of State rights and control over water in WA.

Key Area 4 - Water rishts

4.6*I

Water rights at coriumon law are detennined by whether the water was groundwater or

surface water, and whether the water is flowing. Although riparian rights were

'incidents of property', '' riparian rights were not transferable or divisible from the
land ''' and do not confer ownership in water. "' The common law afforded some
protection of riparian rights against state intrusion by the principles of statutory

interpretation, but these rights were vulnerable to variation by statute. However, there

Common law riparian rights

.

''' s 21 Mining on Priv@re Property, or 1897, (WA).
''' S 23 Mi"ing on P, .tv@re Property, or 1897, (WA). This included a lease term of 28 years and prescribed rent.
300 s s Mi"ing on P, tvnie Property del 1898 (WA).
301 ss 9,13 Mining on P, trote P, 'operO, ,elf 898 (WA).
302 s 15(2) Mi"Ihg o, IPI'trote P, ope, lyric, 1898(WA).
''' A Gardner, 'Water Resources Law Reform' (1998) 15 (6) EPU 377,379. Cardner comments on the position prior
to the Righir IPI Ware, . andl, yig@lion ACi I 914 (WA).
''' see AC Castles, An Australian Leg@/ History, (Law Book Company Ltd, Sydney, I 982) 466, citing the Mining ACi
1865(Vic), and Ihe I, 7.1go!!'on AC, 1886 (Vic); see also R Battleti, 'A Comparative Examination of Crown Rights and
Private Rights to Water in Western Australia: Ownership, Riparian Rights and Groundwater' in R}I Banlett, A
Gardner and S Mascher, Wore, . Ln", in Western AMsi, .aim. . Co, "paluii've SII, dies and Optionsjbr Refo, '," (The Centre
for Commercial and Resources Law, University of Western Australia, Path, 1997) [4.1.3].
''' H10, Ies @, Id Co, "pony Po, Lid v Win. dens. Coin, ci1/o13 und Elecio, s @1the Mimicjp"lily of Kingb, o11g/, ( 1950) 82
CLR 282,322 (Dixon J)
''' See Banlett, 'A Comparetive Examination of Crown Rights and Private Rights to Water in Western Australia'.
above n 304, [2.2] , also citing H lones and Co, "pany Ply Lid v \@,. dens. Councillo, s und Electo, T of Ihe
MM"lap@"ty ofKi"gb, un^/, (1950) 82 CLR 282
307 Banter I, I'bid.
''' H Joiner and Company Pry Lid v Winde, ,s. Council/o13 mrd Eleclo, 's @1the Mi, "ICJ^alliy of kingb, '01/8/1 ( 1950) 82
CLR 282,312 (Dixon J).



t nit ' t f rice with xi arian ri hts er se ''' Colonial courts a lied thewas no statutory interference with riparian rights per se. Colonial courts applied the

collui, on law without variation, "' despite these rules on water having been formulated
in England where different conditions of settlement, climate and geography existed. " '

(a)

Groundwater fomied part of the rights associated with ownership of the land surface. "'
Therefore, a landholder enjoyed a right to exploit groundwater absolutely, subject only

to the tort of nuisance. "' This is significant given that, even in towns, settlers were
reliant on wells for their water. 314

Groundwater

The right to capture groundwater could not be transferred, except with the surface land,

and flirthennore, the exclusive right to use the groundwater was illusory, since the water

was liable to be also expropriated by neighbouring landowners. "' Artificial
watercourses could be blocked or diverted at will, subject to any contrary rights

acquired by grant or prescription. ' The common law also afforded landowners the
exclusive property right to fish in waters on their land.

Riparian rights recognized usufructuary rights in the owner of banks adjoining surface

water in natural watercourses' '' and lakes, provided that the watercourse had a defined

Surface water

''' see Ken"edy v Mi"later/br Works [1970] WAR 102,105 (Hale I) making reference 10 the plaintiffs contention
that there was no statutory interference with riparian rights in 1879. That contention was not opposed in the
judgement. Note, however, statutory provision for the resumption of water rights provided for by the R@1'1w@ys AC,
discussed later in this chapter
''' See S Hepburn 'Statutory verification of water rights: The 'irisuperable' difficulties or propertising water
entitlements' (2010) 19 ^"sip, opero, Low Journal I, 10, citing Own" v Coffins (1867) I SALR 126, especially at
135 (Wearing I).
''' onliner v Kid"Inn (1962) 108 CLR 12.23 (Windeyer J).
''' ACto, , v Blanch/I (1823) 12 M & W 324,354 (Tindal C, ). Howe, er. it has bean suggested that the better view is
that it is the ,, se of the groundwater rather than property in the groundwater which belongs to the landowner; see
Bradbrook, above n 235,469-470, citing Chasemore v Richards (1959) 7 HL Cas 349,385, and Bull@,'d v Tomli"so"
(1995) 29 Ch D 1/5 (CA). Note* however, R Bantan, 'The Development of Water Law in Western Australia' in RH
Banlett, A Galdner and B Humphries (ads), Water Reso", ces Low and Md"@geme, 11 in WeSIen, dust, .oita (The
Centre for Commercial and Resources Law, University of Western Austinlia, Perlh, 1996), 45. Barriert regards the
House of Lords in Ch@semo, .e u R, th@, ofs as an affirmation of Ado" v Bin"dell. On ground water generally, see S
Clark, G, CM, ,dw@!e, . Law a"d Ad", misira!ton in ANSIr"/in (Australian Government Publishing Service for the Dept.
of National Development on behalfofihe Australian Water Resources Council, I 979)
''' see 8,110, d v Tom/1,100, , (1885) 29 Ch D 115,126 (Undley LJ). This right was most dramatically illustrated in the
case ofB, ,@^0, d " Pickles [1895] AC 587.
''' See e. g. AJ Barker and M Laurie, Excel/all Conned1'01, s Bulbuly. A Hislory @181mb", y. Weste, ,1,411s, ,tiff@. 1836-
1900 (City of Bunbury, 1992) 134.
''' See Bameti, 'The Development of Water Law in Western Australia'. above n 312,4243.
un Gor!"e, ' " Kid, "@" (1962) 108 CLR 12.24 (Windeyer, ).

W Gulleti, Fishe, fes Law in Alls"'@fin (Lexisnexis, Chatswood, 2008) 13.141, citing Coope, ' v Pillbbs (1867) LR 2
HL 149, 165 (Lord Cronwonh). A landowner could also grant a profii a prendre to fish based as part of the
landowner's bundle of rights.
''' See M@,$1,011 v CM//err IN0 21 (1914) WAR 92.94 (Rooth J), that for a natural watercourse, the water must usually
flow in a CGnain direction and by a regular channel with banks or sides
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bed, exhibited 'features of continuity, penmanence and unity',"' and the land had not
become a SGIvient tenement by a prescriptive right. "' This doctrine applied in WA as
part of the received common law, 321

Riparian rights included the right to make ordinary use of water connected with that

tenement, such as for domestic purposes or for supplying drinking water to cattle,

without regard to any effects upon other lower stream riparian proprietors.

Extraordinary water use was permitted for irrigation, provided this did not interfere with

the rights of other riparian proprietors. "' The riparian owner could take water for the
riparian land provided that the taking did not 'sensibly diminish' the flow, "' thereby
making lawful irrigation in dry areas problematic.

.
4.6.2

Riparian rights arose naturally and passed upon a grant of land without express

provision. "' This was reflected in land regulations, "' Although the reception of
riparian rights was secured, the Crown could declare reserves for public purposes, "'
including for water. "' Land regulations limited riparian rights in three ways. Firstly,

land regulations progressiveIy reduced the extent to which a land boundary could

include a watersourse from one quarter to one eighth, ' Secondly, crown reservation of
banks sometimes limited grantees of crown land from acquiring title to river banks and,

Land regulations and the restriction of water rights

.

''' K"ezo"jc ,, Shite ofSw@"-Gutloford (1968) 1/8 CLR 468,475 (Bamick CJ).
3'0 HJo, ,co and Company Ply Lad v Wardens. Councillors a"d Elect0, ^ @1the MM"Jew@/toI of Kingbrowgli (1950) 82
CLR 282,298 (Latham CJ); see also D""" v Coffins (1867) I SASR 126.
''' See Chosemore " Richcrds 11 Ir CLR 250,382, cited with appro, a! in Marshall " Culle" (N0 2) 119141 WAR 92,
93 (Rooth J); see also Rayqff'v yenos 119751 WAR 27.28-29 (Virtue SPJ); On riparian rights generally, see J
Getzler, A History of Water Rights at Common Low (Oxford University Press, Melbourne, 2004).
322 HJo"e$ and company Po, Lid v \a, ,dens. Councillors grid Electors of, he MM", c, panty of Kingbroi, gh (1950) 82
CLR 282,298-299 (Lathan CJ), 3I I (Dixon J), 342-343 (Fullager J).
''' HJo"es and Company Pfy, Lid v Wardens. Councillors and Ejectors of!he Municipality of Kingbro"gh (1950) 82
CLR 282,299 (Latham CJ), 31 I (Dixon J), 342 (Fullager J).
32' see Rapofv ratios [1975] WAR 27,31 (Virtue SPJ).
''' A Gardner, R Battlett, & I Grey, Water Resources L@H, (LexisNexis, Australia, 2009) t8,291 citing Ie""Ihgs v
^;"""'" ''"',', P, Option, y Limit^d119721 2 NSWLR 4 (NSWCA).''' See e. g. s 21 Land Regi, lullo"s 1886 which provided 'Certain indefinite riparian rights being conferred by Ihe
alienation of Crown Land wiih frontages to rivers. creeks, lagoons. swamps and lakes. ..', cited in Bamett, 'A
Comparative Examination of Crown Rights and Private Rights to Water in Western Australia', above n 304, [4.1.3].

See Battleti. 'The Development of Water Law in Western Australia', abo\, e n 312 t2.2.21, citing Sale of Waste
Lands in Alls!, tm@,, Colonies 11ci 1842 (Imp), L@,, of Regular!'0, Is 1851, Chapter V, s vi.
' See Bameit, ibid, t2.2.21, citing s 137 Land Regulari'one 1872 (waterworks and drains), s 32{g) L@,, d Regularioiis
1886 (reservoirs, aqueducts or watercourses), and the broad powers of reservation contained in s 2 Ware, ' SIIppfy, ,ci
1893. This Act also permitted the Minister to limit the quantity of water to be taken from reserved lands (s 3). Note
the supply of water presented a great challenge to the development of Western Australia particularly during the
1890s, for which the Government came under much blame: Ballye, lyesie, ." AUI, .a"a. . A Histo, y/io, in IIS Direove, y
10 Ih I, Taug, ,,'atto, I offhe Co, "monwen"h, above n 6,421,122.

See BanterI, 'The Development of Water La\\ in Western Australia'. above n 3I2,12.2.21, citing 1,231, ?, cito, ,s to
Capi"in SII, 'ling 1828, 1829 Notice to settlers re grants of land, Land Regi, /orlons 1860, Ch V s 9; s 47 Land
Regulario, Is 1887. Banlett also notes the Land Regi, /@!ions 1851 and Land Regulo!to, ,s 1860, Chap V s 9 preventing
both banks of a waiercourse being granted to the same person.
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therefore, riparian rights. "' Banks were generally reserved to the Crown. "' It was only
later that close attention was given to the relationship between water resources and land

usage. "' From 1886, government surveyors were required to provide for a setback from
watercourses, which by 1897 was prescribed as a fifty-link setback. "' Thirdly, the
Crown sanctioned the resumption of water rights, initially, the Crown resumed springs

and other watering places. "' Later staintory land resumption powers and the taking of
water riglits"' were part of public water works projects. "' Provision was made for
compensation, "' and the supply of water for public purposes did not prevent the lawful
exercise of remaining riparian rights. 338

4.7

At no time did the imperial or local legislature enact legislation expressly dealing with

the planned use of land from a public interest perspective, "' although public interest
platming objectives are arguably evident in matters such as the State agricultural land

purchases considered below. This is in contrast to limited provisions concerning the

subdivision of land in some of the other colonies. "' Therefore, land planming must be

largely considered within a pre-legislative planning context. This requires a

consideration of the role of government in land-use control, the regulation of urban and

rural settlements, and the operation of the private sector within the common law.

Through an examination of key approaches to planning below, a private interest

perspective of property rights is evident.

Key Area 5- Planning laws

''' see Bantert, ibid, t2.2.21, citing s 19 Land Reg"/@!ions 1843. However, Balletl notes that such provisions were
deleted from the Land Reg"/"ti'ons 1851. Note that Captain Stirring's Instructions included a caution '"o110 grant
more thorn a due p, uporiio" of sen or ringrf. ontoge to diny seit/er. ': see Russell. above n I, 332, Appendix 11,
Instructions 10 Captain Stirling horn Sir George Mumy, Secretary of Stale for the Colonies, 30 December 1828.
''' Bamett, 1'6id, [22.2] rioting, however, the exception of riparian lands granted in the SwarVAvon and along minor
water courses in the South West

33- castles, above n 304,465.
333 see 21 11'4 Gove, "men! Gazelle 4/2/1886.383 cited by Badlett, 'A Comparative Examination of Crown Rights
and Privaie Rights to Water in Western Australia: Ownership', above n 303, t41.31.
''' Kiinberley, above n 1/3, I 12. Note objections were made to the practice on the basis that it was contrary to
Imperial regulations, but with no change by Governor Hunt see Banye, We$10'" Am$1,011a: A History 101" IIS
Discoi, e, y 10 11/@ lingua, ,nil'on of the Coinmo, Iwe"11h, above n 6, 150
''' See Bameit, 'rite Development of Water Law in Western Australia'. above n 312,14.21 t4.31, rioting s 7 R@always
AC. ss 4.5 Coot;ard, e Goldiields Water Supply Cons"venom Her 1898.
336 Bantan, ibid, 14.21-t4.31; see s 6 W"re, work, ^c1 1889 (WA); us 2-5 Coolg'a, 'die Goldyie/ds Wore, . SIPpfy,
Cousin, ciio" lid 1898 (WA).
337 Bantan, ibid, [4.21-[4.3]; s 8 Gore"line, 11 Ratw"y, 4.1 1904 (WA); s 8 Coo^ordie Goldy'ields Ware, . S"ppdy,
Co, ,$117, ciio", c, 1898 (WA).
''' Banlett, ibid. t4.21. Battleit notes that Ihe W"re, works der 1889 (WA) did noi prevent the exercise of riparian

ri^hts.'' See As Fogg, AUSirnli"" Town Plan"i, Ig Law Uniformity a, Id CIM, Ige (University of Queensland Press, 1974) 8,
25

3401bjd, 14, citing Undi, e SIIbdivisio, I ofL""d P, eventio, , AC1 1885 (Qld); 11, regarding subdivision restrictions in
New South Wales.

''' BH Da\is. 'Legal ASPecis or the History and Background of To\\in and Country Planning (An Historical
Jurisprudence or Planning)' (l 968 1969) 3 NZULR 310

.

.
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4.7. I

Stirling's earliest duties included a determination of the most convenient location for

govel, u, ,Grit, guarding against the 'improvident disposal of land surrounding the

settlement', and reserving crown lands in the immediate vicinity of the settlement for

further extension which were only to be alienated by leasehold, "' Stirling was also

instructed to reserve for public purposes land which by its foamres would likely be

essential to the settlement's future, as well as reserve lands for the Crown. As to the

foundations of settlements, Stirling's instructions stressed the importance of proceeding
, I I ,344'upon a regular plan. '

A 'regular plan' for the Swan River Colony

.

4.7.2 Crown grant reservations

Planning considerations were reliant on conditions attaching to crown land grants and

limitations on land grants, rather than on legislation which might be enacted only after

land had been alienated. Examples include the setback from water course requirements.

The reservation of crown lands for public purposes was the subject of further

instructions to Stirling, ''' and subsequently fonned a part of land regulation to the end

of this period. "' This approach sits better with a private interest perspective of property
rights, since the bundle of rights is qualified before the rights are acquired by the

landowner,

.

A policy of ' free and unfettered selection by purchase* commonly underpinned crown

grants. "' Selection of land before survey afforded great opportunities to landholders,
particularly leasehold pastoralists, to secure the best lands. "' Free selection was
ultimately condenmed by John Forrest who, through regulations from 1887, "'
promoted selection within surveyed areas and residence and improvement as a condition

of crown grants. "' By the time of responsible government, the free selection of land

The shift from free selection to survey

'" See Russell, above n I, 331, Appendix 11, Instructions to Captain Stirling from Sir George Murray, Secretary of
Stale for the Colonies, 30 December 1828
''' Ibid, 332. Land was also to be reserved forthe maintenance of clergy and the education of youth.
344 Ibid.

''' Ibid, 348, Appendix IV, Instructions to Ihe Office of Governor, 5 March 1831,25'' Instruction
346 see s 39 Lulld ACi 1898
347 Roberts, above n12,281-282,327; see also Bignell, above n 87.1 14
348 RobertS, ibid.
34' See Govei, I'moil Gazelle 2/3/1887
''' see FK Crowley, above n 132 170-171. Note under s 148 of the Land, ci 1898, land held under a pastoral lease
was vulnerable to selection, although the lessee was entitled to the fair value of lawful improvements by arbitmtion
Through the 1887 Regulations, land alienation was confined to the South West: Jarvis, above n 89.57
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was confined to small holdings. "' A departure from free selection is evident in the Land
Act 1898.352

Planntng is further evident in the dividing of the colony into six divisions, and the

attaching of prescribed conditions to land available for selection depending on the

classification of that land. "' Conditions attaching to land had the effect of preventing

widespread land speculation in relation to town land or land amalgamation during much

of this period. 355

4.7.3

The consideration of more specific planning considerations is evident only in narrowly

framed statutes, such as the adjustment of divisional boundaries of allotments and

prescribed standards for the erection of buildings. "' Title and control of roads and other
communications was initially vested in local landowners collectively, subject to later

reversion to the Crown. "' A later General Road Trust could lay out roads over alienated

land ''' but compensation was afforded to owners or occupiers only for property

damage and not for the loss of any land. "' While its successor, the Central Board of
Works, was barred from building roads on improved land, the loss of land to road works

was not coinpensable.

'Planning' by statutory provision

From 1896, the Crown commenced the extensive purchase of private lands which were

suitable for closer settlement. "' This may erroneously have been described as a process

of land resumption, "' but it appears that the process relied at least initially entirely upon
voluntary offers by vendors. "' Western Australia stood alone from the other States in
having a voluntary system for land resumption. "' The absence of any compulsory

''' This was in contrast to the free selection of vast tmcis of land available in New South Wales: Roberts, above n 12,
300

''' see Load, elf898IWA), s 48 {Town and suburban lots); ss 53 and 59(agricultural lands); s 68 (grazing lands); s
71 (poison lands): s 73 (free hoinesteadlarms); s 87 (working linen's blocksj. The Crown could at anyiime withdra^
lands from being open for selection.
35' S 38 Lulld, c, 1898
35' see generally the Land, c1 1898; see also the Ho, "erredd, c! 1893
333 pitt Morison and White, above n 29,516.
3,681h vjcj N0 9,1844. Note provisions on the compensation by an encroaching owner to a landowner adversely
affected by the adjustment of land boundaries.
35714th and16" ViCtN0 26,1851.
358 ss 11, Vl, Anno Primo Vict Reg N0 2,1838
3504&5VictN017,1841
36n 4 & s vict N0 17,1841, s Iv
'61/01, vjctN019,1847, svjj
362 see the 4811c, ,Iru, '"/ Lands Pillthose kid 1896

See Battye (ed), Tile Cyclopedia of WeSIC, 71 A'sir@fro. above n 19,130
6' See s 5 Agi'felll",,'@/ Lands, Cf 1898 (WA)

365 Roberts, above n 12,362

.
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repurchase of land for closer settlement"' is indicative of the State's high regard for
property rights. Agricultural land purchase assisted large landowners keen to subdivide

their estates, while also satisfying public demand for agricultural lands. "

4.7.4 The general law and private land use planning

The general law might indirectly achieve planning outcomes, Restrictive freehold

covenants operated as instruments of private land use planning under general law, while

planning control was also indirectly regulated by the tort of nuisance.

Key Area 6 - Environmental laws

Environmental qualifications to a landowner's rights of enjoyment existed both at

common law and by statute.
.

4.8

4.8. I

The cornrrion law has never treated environmental harm as actionable per se, Direct

intentional interference with land was action able in trespass, "' Material damage to land

or the unreasonable interference with enjoyment was actionable in nuisance. ' '

However, where an occupier's enjoyment of land was interfered with by the State, the

occupier was always vulnerable to the defence of statutory authorization. "'

Common law

.

4.8.2 Statutory provisions

There were few statutory provisions regulating private land for environmental harm,

This may be explained by not only the reliance on crown grant reservations to deal with

matters of public interest"' but also the lack of scientific knowledge concerning the
potential impact of the enjoyiTient of property, coupled with the express policy of

promoting the cultivation and improvement of alienated land. The imperial

''' Ibid. Note, however, the power of resumption in s 6 of, 9'1ci, Jinin/ Ln"ds Pill'chase ^molding, I, ci, 1898 (WA}.
Roberts respectfully appears to overlook the existence of this power of resumption.
''' Ibid, 360, citing at fri 21, WA Debates, N. S. , V01 10,1897,2; Arum"JRepo, f @148, "'cullu, '"18@,, k (paper 20 of
1897), 2; hawi, e, ', 11893,24.
368 see G MCLeod, Plan, ,,,, gL"" in Aum, 'at" (LBC, 1997)11.40101.
36' G Bates, E, ,viJo, ,menm/ La" in AUSi, .rina, (LexisNexis, 8" ed, 2013) 13,181.
370 Ibid, t3,201.
''' On the tort of nuisance, see Wane, , v Selfe (1851) 4 De G & Sin 315,322. For a discussion of the tort of nuisance
and properly rights, see Bales, above n 369, [3.10]^:3.12].
''' see eg Hmm, "e, whirl, @,, d City Rollw@y Co v BIWid (1869) LR 4 HL 171,215 (Lord Cairns). On the defence of
statutory auihorisaiion, see chapter 3, paragraph 3.4.4(b), and chapter 7 of this thesis.
373 christensen et al, above n I I, 44-45.

But note the colonial impact of GP Marsh, M@,, grid Naru, .e o1. PhysiC@I Geog, @phy OS Modified by Han^@, I Adjo, I
(1864), considered in M Williams, 'The Clearing of the Woods' in RL Heathcoie (ed), The Alls, ,tilia, I Expel. Idlee
Essays 111 Artsi, rifta, I Land Seine, "all a, ,of Resin, ,. ce Manager"errr (Longman Cheshire, 1988) 120.
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classification of unimproved lands as 'waste lands' sums up well contemporary attitudes

to the environment.

Environmental laws addressed environmental issues in piecemeal fashion. Examples

include the grazing of cattle in town sites, which was regulated by licence. From

1876, legislative enactment controlled effluent and sewage. Penalties were prescribed

for water pollution, "' landowners could be prohibited from using water, ' and control
over land use within water catchment areas became subject to regulation. A

landowner might be required to raise the height of land. "' Provision was also made for
land quarantine"' and the containment of disease. "' While lawful entry upon land
might be carried out to inspect for disease, "' this was not extended for the abatement of
wild stock. "' Provision was made for the preservation of fauna, with provision for the
establishment of declared reserves. 385

4.9

This chapter establishes this period as one of a generally high State regard for property

rights. The foundation of land tenure on imperial coriumon law doctrines of tenure
established the Crown as the absolute owner of all land in the colony, and the

subsequent Colonial L"ws Validity Act secured the State's dominion over property

rights against possible common law entrenched rights to compensation upon

resumption. However, rarely did this result in State disregard for landholders.

Conclusion: the private interest and public interest balanced

History recorded settler dissatisfaction with colonial land policy as a hallmark of this

period, although this appears to have eventually abated. In the early days of the colony,

settlers were more a victim of their own appetite for the high promises of speculators,

their ignorance of and unpreparedness for the challenges presented by local conditions,

and the willingness of the Imperial government to grant priority to speculators and

officials, rather than any significant disregard by the State for settlers' properly

375 caine and Stock kepii" Towns, 14 Vict N0 8, I 850
''' Banjert, above n 270, t4. I I, citing ss 61.8I Municipal Instill, Ito, ,s ACi 1876

Ibid, 61, citing Public Healih del 1886; see also us 43.16 Wore, .wo, ks, of 1889
3'' Ibid, citing s 45 WaferH, 0, *SACi 1889
''' Ibid, citing M!, nicipn/ W"re, ' SIPPly P, ese, Tallo" ACi I 892.
''' See s I 64 Health del 1898, (WA) and considered in Coll^^ Local BorndqjHen/, 11 v Bindb", y (1907) 9 WAR 227.
''' Land 91nrn, ,fure, ci 1878; Loind Quo, writ, re, ci 1884,48 Vici N0 3
38242 Vjct N0 5141eciious o, ' Co, ,fagio"s Diseases I 878
383 s z, Loind 91, aru"line AC, 1884; see also Scab Her 1885; Scab, ci 1891,54 Vict N0 16
38' see s 3 Wild Ho, :re$ and Cante 1871,34 Vict N0 24.
''' See s 4 (b) Game ACi 1892. Note that the predecessor to the Act, the Game ACi I 874, did riot apply to owners of

^ame or native game (s 8).' But noting that the hislory of the colony was later found not to have extinguished naiive title: WeSIer" Allsi, ."1/@ v

3

Corn, "on weanli (1995) 183 CLR 373,421434 (Mason CJ, Brennan, Deane, Toohey, Gaudron, MCHugh I, ); WeSIe, "
A's", alla v \@,. d (2002) 213 CLR I, I 17 (Gleeson CJ, Gaudron, Gummow, Hayne JJ)
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rights. "' Free selection of land before survey afforded opportunities for settlers to select
better land, although this probably fitvoured pastoral ists over freehold fanners. The shift

from the free grant of crown land to sale established a value for land. Wakefield

theorists threatened private property rights, and the State did pursue a policy through to

the 1840s of actively taking back land held by colonists under conditional grant

However, as with most State interference with property rights during this period, this

represented an exercise of contractual rights, rather than a State resumption, Moreover,

a spirit of compromise not required of the authorities often prevailed where colonists

desired tenure, but had not fulfilled those conditions and were willing to come to

arrangements with the State.

.
By the time of the first comprehensive Land 11ct, generous tenns were established for

encouraging land ownership by conditional purchase and deferred payment, althougli

just how generous the conditions were depended on the classification assigned to the

land grant. It is perhaps no wonder that on the State's centenary, the colony's first land

regulations on land settlement were recorded as being 'generous', while some

historians have regarded the colony's first consolidated Land Act in 1898 as 'most

liberal' for its age. "' Despite this generally positive assessment, it is significant that the
legal interpretation to be given to matters such as undertakings made by the Crown in

relation to the grant of fee simple estates was yet to be tested by the courts, as was the

effect of the vesting of management and control of waste lands in the State. This is

considered in chapter 5,

.
Land was forfeited for the non-performance of conditions precedent to the granting of

the freehold estate. The tents of crown grants also later reserved to the Crown the right

to resume land, without compensation. Resumption, however, must be considered

within its context. The power of resumption likely existed at the time of land grants as a

contractual tenn of the land grant made at a time of unique historical circumstance. The

land might have been granted without any payment, thereby making otherwise popular

notions of fair compensation questionable. As regards resumption by statutory

provision, this may suggest an increasing public interest perspective of property rights.

However, land benefited by expenditure or improvements was compensated* therefore

taking some of the sting out of this treatment of properly rights. The provision of

''' See Baitye, Weste, 71 Arsing"0. ' A His1017/01n IIS Discoue, y to filel, ,@,, gnu'all'0, I of!he Coin, "on wedli/I. above n 6,
150; see Holland a al, above n 26,227
''' Colebaich (ed), above n 82,272. The first regulaiions enabled settlers to acquire vast tracts of land withoui any

I^yinenltoihe Stale see Baitye (adj, , The Cyc!oped, a of Weski. ", Iron, "/in abo^e n 19,118'' See Robens, above n 12,331 ; the Land ACi 1898 (WA).



compensation might be considered even more significant given the argument of

increased freedom afforded to the legislature by the Colonial Lows Valid^fy Act. Only

with respect to the uricompensated resumption of land for internal communications such

as roads can the resumption process be properly characterized on the basis of a

disregard for property rights. However, this treatment hardly characterizes the treatment

of property rights as a whole during this period.

A consideration of mineral riglits reveals a shift in favour of the public interest with the

assertion of crown ownership, but only towards the end of this period. A qualified

regard for property rights even in this new framework of State mineral ownership is

evident in the crown reservations which operated prospective Iy, rather than

retrospectiveIy,

Legislation sanctioned a new system of exploitation of minerals over the quiet

enjoyment of private land. However, the restriction of mining to certain private land and

the provision for compensation to an affected landowner brought some balance to the

regard for property rights. Again, the late introduction of this policy prevents it being a

significant foamre of this period.

As regards water riglits, while land regulations progressiveIy reduced the availability of

riparian rights, where riparian rights had accrued to a landowner, these were largely left

intact, and there was no assertion of State ownership of water rights.

Planning and environmental laws, identified within some literature as a key indicator of

a State's disregard for property rights, are only present in a very limited form, The free

selection of land characterized much of this period, and when reckoning finally came,

the Gove, ,u, Lent sought to achieve closer settlement not by resumption but by voluntary

purchase.

.

.



Chapter 5: Real Property Rights in Western Australia:

The State's regard and disregard 1900-1977

Chapter 5 considers the second period identified for the study of the State's regard for

private property rights, This period is defined by Western Australia's entry into the
Commonwealth of Australia in 1900 through to 1977, when significant changes to state

mining laws were introduced. This study continues the focus on the six identified key
areas for consideration. As noted earlier, these areas are not always discrete, For

example, injurious aff;sction is considered as regards both resumption and planning
laws.

Introduction

.
5.1. I

The chapter begins with a brief examination of the minimal impact of federation upon

property rights. The six key areas of focus are then examined, beginning with land

tenure, with particular attention to the extent that treatment of landholders varied from

previous provisions. Attention is also given to land policy in relation to closer

settlements, group settlements and soldier settlements. The fragility of property rights is

presented through the Government's early attempt to restructure land tenure from

freehold to leasehold. Judicial interpretations of the previous vesting of the management

and control of waste lands in the State are considered, and the vulnerability of crown

grants to retrospective expropriation and alteration highlighted.

Statutory powers of resumption are examined through crown grant reservations and the

Public Works AC!. Compensation is considered regarding resumption by crown grant

reservation, and the ingredients of compensation under the Pubtrc Works Act. The

success of arbitration in resolving compensation claims is rioted but not accepted as

evidence of the State's regard for property rights,

Key themes

.

Mineral rights under the Mining AC! 1904 and petroleum rights under the Petroleum

Acts of 1936 and 1967 are considered. Expanded crown grant reservations are noted and

a landowner's exposure to mining on private land is considered, with particular

attention to the farmer's veto regarding land under cultivation. Different perspectives on

the retrospective confiscation of petroleum riglits are presented. The potential impact of

State Agreements on property rights is noted.



Water rights are examined through the R, :gh!s I'm Water grid 11n:gaito" lid 1914.

Attention is given to the displacement of riparian rights in particular through the vesting

of all natural waters and the beds of watercourses in the Crown, and statutory licensing

provisions. The benefits of the statutory redefining of riparian rights are considered.

Finally, the consequences of State control over water, with particular attention to

interference from public works, are considered.

Planning laws are examined with attention to the impact of planning schemes, policies

and general runfbnn by-laws upon a landowner's property rights. Appeals and

compensation for injurious affection are considered, together with liability for

bettennent, Finally, environmental laws are examined, with particular attention to the

impact of laws regarding soil and wildlife conservation, environmental protection and

heritage laws.

The six areas of focus will reveal a shift from a frequently dominant private interest

perspective of property rights to a more varied State perspective. Property rights are

expropriated or controlled with or without compensation depending upon the relevant

public interest and property rights.

Of indirect relevance may be the removal of property qualifications for voting for the

Legislative Council in 1964, and the lowering of the voting age to 18 in 1970. ' It is

speculated that the removal of property qualifications may have contributed in part to

the ascendency of public interest perspectives shaping the State's regard for property

rights, and that younger voters, being less likely to be landowners themselves, may

have been more persuaded by public interest perspectives. However, a study of electoral

voting habits is beyond the scope of this thesis.

(b)

A Bill and a refierendum in 1900 secured Western Australia's entry into the

Commonwealth of Australia, ' but constitutional conventions had rejected the possibility

Property rights remain a State matter despite federation

' See HCJ Phillips, Eleciorq/ Low in lite Slate of Wane, ." ^,, shafto. . ^,, Oren, jay (WA Electoral
Commission, 2"' ed, 2008) 89.

Certainly, the removal of property qualifications for voting was long regarded by Labor as essential to
achieving a majority in the Legislative Council: ibid, 18.
' For a consideration of the movement towards federation, see E Russell, A History @1the Low of Western
fursr"aim und its Dadop", an, from 1829 to 1979 (University of Western Australia Press, 1980) ch 21
The unwillingness of the Collier State Labor Government to pursue the later strong public support for
WA's secession ensured that WA remained part of the Commonwealth.

.
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of vesting the making of property laws in the Commonwealth, Federation did not limit

WA's constitutional power to create new laws for land resumption, ' nor did it affi=ct its
ability to provide compensation for land resumed, upon any tenns, whether just or

otherwise. ' Only in rare circumstances where WA was a parry to an agreement with the

Commonwealth did federal constitutional provision' affect the State*s treatment of
properly rights. ' Federation did not transfer State legislative power with respect to
minerals to the Coriumonwealth, so there were no Coriumonwealth on shore mining laws

applicable to the States, ' Nor did Federation divest power from the States regarding
t b th Stt k t t I' t' ''Th C ealthhdwater because the States were keen to control irrigation. The Coriumonwealth had no

control over State PIaiming laws. ' ' State regard for property rights iniglit be indirectly
affected, such as in the case of environmental matters, tliroug}I COLIui, onwealth funding

for State land acquisitions for 'programs connected with nature conservation. ' ''
Federation also raised the possibility that the State's treatment of property rights might

be affected by international instruments ratified by the COLIu, 10nwealth, ' ' but no

.

' See for example the 1891 Convention considered by S Evans, 'Properly and the Drafting of the
Australian Constitution' (2001) 29 FedL Rev 121,126.
' PIMoge""is Ply Ltd v Commonwe@Ith (1949) 80 CLR 382,414 (Marieman I).
' Pye , Reinshaw (1951) 84 CLR 58,78-81,83 (Dixon, Williams, Webb, Fullagar and Kitt0 11); PI
Mqge""is Pty, Ltd, Commonwe@Ith (1949) 80 CLR 382,424 (Williams I).
7 s 51(xxxi) Constitution
' The failure of the Commonwealth-Stale agreement with respect to war service land settlements in New
South Wales to provide for just terms with respect to the acquisition of properly and its consequent
invalidity necessitated new legislation in WA: see 11'4r Service L@, xi Satire, "e"! rigreeme"I ^or 1945
(Cth),. War Sentce Land Settleme"I Agreement 11ct 1945 (WA); and the later War Service L@, Id
Seineme"I rigreeme"! Act 1951 (WA). For a discussion of the circumstances surrounding this legislation
and Commonwealth-State arrangements, see Oilber! v Western Australia (1962) 107 CLR 494,506-507
(Dixon CJ, Kitto and Windeyer 11). Note also key changes made by this legislation, such as the
conversion of settlers' leasehold title to freehold title.

' M Hunt* 'Government Policy and Legislation Regarding Minerals and Petroleum Resources' (1988) 62
AU 841. However, aspects of mining and petroleum operations within the State might fall within
Commonwealth legislative powers, thereby affording the Commonwealth power indirectly over
exploration and production within a State: see AG Lang and M CTommdin, AUSiroli@" Mining and
Petroleum Lqtvs: All Introduction (Butterworths, 1979) [304]-t3101, discussing ss 51(i), 51(vi), 51(xx),
51(xxvi), 51(xxix), 51(xxxi), 51(xxxix) Constitution (Cth). In relation to offshore minerals and petroleum*
Commonwealth legislation ensured that state sovereignty extended only to the low-water mark: Seas and
Submerged Lands AC, 1973 (Cum, discussed in Lang and Crommelin [3161; M Hunt, above, [1.3], The
1973 Act was upheld by the High Court in New Soulh Wales v Con, monwe@Ith (1975) 135 CLR 337, An
examination of Commonwealth legislative powers is beyond the scope of this thesis, save in relation to a
consideration ofs 51(xxxi) in chapter 7.

See P Tan, 'Legal Issues Relating to Water use' in Property. . Righis in, d Responsibilities Ci, rye"t
AMsir@/ian nit"ki'"g (Land & Water Australia, 2002) 13,16; see also s 100 Commonwe"/Ih Constii"11'0".

Australian Law Reform Commission, L@, ads Acquisition ond Con!pensoi, 'o11, Report N0 14 (Australian
Government Publishing Service* Canberra, 1980) 5.

See s 4 Store G, writs Won, re Conse, ,., orion) 11c! 1974 (Clh); note s 4 E"viro, ,me, ,! (F1, ,direial
^$3is!mice) ACr 1977 (Cth)* both considered in G Bales, E, ,I, iron"Iania/ LUTv in AIMra/to (Butterworths*
1983) 51. . On the intrusion of certain federal laws with respect to property during the Second World
War, see , Baalman, 'Conflict of Federal and State Properly Laws*(1942) 15.4U 345.

See e. g. Art 12 and 17 Urn, err@/ Declarerio" of Ham"" Rights, GA Res 217A (111), UN GAOR, 3
sess, 183" PIen intg, UN Doc N810, (10 December 1948). The Declaration was adopted by the United
Nations General Assembly on 19 December 1948. Australia voted in favour of the Declaration; see also
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evidence of this was found. Commonwealth law provided for racial equality before the

law '' but the significance of such provision for those asserting native title was not

established. '' in summary, tenure and property rights remained a State matter and,

subject to the Constitution and imperial limitation, Western Australia remained a

sovereign state, '' The State's plenary power was limited only by the requirement that
State laws not conflict with limitations imposed by the Commonwealth Constitution or

by applicable Imperial Acts. '7

5.2

Crown land grants and land tenure were governed initially by the Land Act 1898. The

replacement LQ, ,d AC! 1933'' ("LA") remained operative in amended fonn. '' Much of
the debate surrounding the passage of the 1933 Bill concerned ensoring that the ternis of

land tenure would sustain successful land development. " The Minister for Lands
stressed that the State's land laws were 'exceptionally liberal, our land conditions are

easy and our values are low. "' Parliament stressed that the introduction of the LA
would not affect existing land rights, title, interest or liability. " Special provision for
the grant or lease of crown land to Aboriginal peoples continued under the LA, but no

legislative provision was made for Aboriginal land rights. "

Key Area I - Land tenure

the UN General Assembly, In, eru@!longl Cove"@"I o" ECo"Qinic, SOCi@! grid Carli"rel Rights, 16
December 1966, UN Treaty Series, V01 993. For a review of Australia*s entry into international
covenants relevant to property rights, see No!@" v MBF/",, cotme"ts P^, Ltd [2009] VsC 244, t1551-t1601
(Vickery J),
'' s 10 Racial Discrimination ACi 1975 (Qin; see also chapter 6, and R}I Bamett, Native rifle in
^, ISIr"lid (LexisNexis, 2"' ed, 2004) [18.1].
'' Communal native title had been found never to have been part of Australia's laws: Mill^, mum v
Nab@ICO Ply Ltd (1971) 17 FLR 141,244-245 (Blackbum I). See Bameit, above n 14, [1.29] on problems
with respect to this decision.
'' R y MCDo"@Id (1906) 8 WAR 149,150-151 (MCMillan I)
'' Nichol@s & or^ , Wrt & 0, s [1972] WAR 168,173 (Jackson CJ), citing ss 2 and 3 Colo"inIL"us
Validity, let 1865, with whom Virtue SPJ agreed, On the possibility that Magna Carta may have not been
received, see ori"cent v Ah yang (1906) 8 WALR 145,146 (Father CJ) and footnote 174 of chapter 2 of
this thesis.

'' Act N0 37 of 1933, assented to on 4 January 1934.
'' The Land/ICt 1933 (WA) as amended was repealed by the Land, Id", mistr"from ^cr 1997 (WA) on 30
March 1998

'' western Australia, Pan^^meniu, y Debates. Legislative Assembly, 17 August 1933,425.1-31 (Minister
for Lands, MF Troy). For example, the Minister for Lands favoured small land allotments over large
allotments. Conditional purchase leases were of particular attention
,I Ibid, 431
2216^^, 424; see also s 4(I) LandAc! 1933 (WA).
'' s 9 Land, off 933 (WA). Grants and leases werelimited to 200 acres
2' Bamett, above n 14, [1.33]

.
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The LA largely represented a consolidation of existing arrangements, rather than new

arrangements. " The practice of reservations in crown grants continued. " Different
conditions attached to land, depending on whether it was town and suburban land, "
agricultural and grazing land, " a pastoral lease, " or agricultural lands purchase. " The
system of conditional purchases continued for agricultural and grazing land as a means

to the acquisition of a fee simple estate upon the discharge of prescribed conditions. ' '
Free homestead fanns and working men's blocks continued, although improvements

were still required before a crown grant issued. " Land remained vulnerable to forfeiture
where conditions were not performed. 33

.

Key themes from each of these Acts relevant to the State's treatment of property rights

are considered below, although measures relating to resumption and compensation are

considered at paragraph 5.3. Although both improved and more onerous provisions as to

land tenure are identified, the fomier outweigli the latter.

5.2*I

Both Land Acts introduced new conditions as to land tenure. Firstly, provisions were

focussed on better promoting the take-up of private land, although the opportunity to

acquire land by free selection was reduced early by the principle of survey before

selection. " Initially, improvements to various modes of acquiring interests in land were
made, " including, curiously, the taking up of land tenure by nitnors. Lessees of town
or suburban land nitght acquire a fee simple estate. " Later, conditions regarding the sale

Improved provisions for land tenure and agriculture

. '' The stated aim of the new Act was to 'consolidate and amend Enactments relating to Crown Lands'
See Land, or 1933

'' s 15 Land ACi 1933 (WA), The practice of crown grant reservations was later considered unusual in
relation to the grant of a fee simple estate, but up held by the Supreme Court Bamess v Slate of Western
Austinli" and Co"ren, "for of Forests t1968j WAR 75.79 (Negis J). Note the later cessation of
marketable timber reservations to the Crown: S 3 Land ^CIAme"dine"t ACi 1971 (WA)
27 part IV, L@"dAci 1933 (WA).
" Ibid, part V.
" Ibid, part Vl.
30 Ibid, part VIM.
31 Ibid, s 47,

Ibid part V, division (2 ), especially ss 69 and 72 (Free Homestead Farms); see also part V, division
(3), especially s 81(7)(Working Men's Blocks)

Ibid, s 23(I). Note that forfeiture might be waived: s 2(2) of the Act, and later, the return of moneys
was provided for in cases where land was forfeited due to difficult circumstances: s 4 Land Her
Amend"tenr^cij71/0 2) 1969 (WA).
' NT Jarvis* Weste, .,, fillsirali0: 11n Anas of Human Endeavour (Government Printer, I 979) 57.

See e. g. s 67 Land, c! Ame, Idme, ,I Act 1906 (WA) regarding the conversion of a residential lease into a
working man's block and s 72 in relation to land within a special settlement area.

See s 27 Land lid ,month, err ,IC! 1917 (WA), which provided that minors may hold and deal with
land.

Ibid, s 5, assented to on 28 March 19/7



of certain crown land by public auction were dispensed with, " modified ternis for
disadvantaged Aborigines selecting land were introduced, " generous provisions were
added regarding homestead farms" and agricultural and grazing land, " and provision
was made for the alienation of closed roads and other lands. " Special leasehold tenure

d d43was introduced.

Much attention was given to improving the payment conditions attached to land tenure.

Generous terms were initially added to reduce the price of conditional purchase land, "
cap the armual rent payable under a conditional purchase lease, " and postpone the
payment of rent during the first five years' A landholder might even be exempted from

rent, " Under the LA, provision to reduce excessive rent was added, as was provision for

the extension of time to pay rent, " relief from payment of rent, " and review of rent"
notice provisions in the case of land withdrawn from a pastoral lease. "

The history of fanning districts reveals a State generally keen to assist farmers to

increased landholdings, and support their struggles. For most rural landholders, the

physical challenges of farming, often in remote locations, captured the attention of

writers, rather than the State's treatment of property riglits in response to those

challenges.

'' S 3 Landrtct Amendment, ICJ 1946 (WA); see also s 12 Laind ^erathemdme"!^c! 1950 (WA) regarding
land unsold at a public auction; see also s 5 L@"dA, ! Ame"dine"I, IC, (N0 2) 1969 (WA).
3' s 3 Land, CIAme"dine"Incl1948(WA),
40 s 20 LandACMme"dine"14c11950 (WA).
" S 4 toad, let Amendment ACr IN0 2) 1969 (WA).
42 s s L""d'orAme"dine"!, ICti962 (WA).
43 part Vll, LandAC! 1933 (WA).
'' s 2 Lands ACi^mand", anI 11ci 1915 (WA), assented to on 8 December 19/5; see also s 21 L@"d'or
Am^,, dine"I ^c! 1917 (WA), and s 2 Land ^ct ^mending"t Act 1919 (WA). On the reduction of rent for
pastoral leases, see s 2 Lo, ,of ,clamordme, ,! Her 1926, assented to on 23 December 1926; s 2 Lowd, ct
Amendment, cr 1931 (WA), assented to on 9 December 1931; and the restrictions under s 2 LuridAc!
Ame, Idme", ACi 1932 (WA). Note the rent increases on renewal of pastoral leases under s 2 Land der
Amendment, or 1928, assented to on 28 December 1928.
us S 3 LandAciAme"ding, !, ct1915 (WA)
co S 25 Land^,,, madmen, ACi 1917 (WA).
47 s 4 Loads kid, linendme""ct 1915 (WA).
'' ss7,8 Land/ICJ Ame"dine"I'd 1934 (WA); see also s 19 Land, CMme"churl/ICr 1939 (WA).
'' S 2 Land^CIAme"dine"IAc! 1936 (WA). The relief might be given in the case of drought; see also s 3
L@"d ^or Amendment ACi 1938 (WA); s 12 Land Her rimlandme, 11 AC! 1939 (WA); s 6 Land ,ICi
Amendment, or 1946 (WA); s 6 Land^ordinaldine, ?IAc! 1971 (WA).
50 s 7 LandAc! Amendment, of 7963 (WA).
SI SIS Land^crame"dine"MCI1939(WA).
'' see e. g. D Murray 'Land Settlement and Farming Systems' in L Hunt (ed), If!g@rin. ' Good Coi, "tryjbr
Hardy People. The Landscape andPeople offhe yi/gay" Shire, Western RMS!701^^ (Yilgam Shire, Solhem
Cross, 1988) 299-316.

.
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Land was progressiveIy released by the Crown, normally with conditions regarding

d , t d t 25- 'd"Th w t tbl'hresidence, improvement and payment over a 25-year period. The aim was to establish

land tenure according to a region's fanning possibilities, but State revenue was the

underlying aim, " Settlers were supported by a generous Agricultural Bank, which also
assisted in reconstruction schemes in times of hardship. " LA amendments are recorded
as generous, " Land resumption from pastoral leases for agricultural settlements was
added. " The previous struggle between pastoral ism and agriculture was resolved in
favour of the farmer,

.

Of note was the 'curious personal relationship' between the State and settlers. " The
State's prescription of land size, land use and terms of payment led to an assumption

that state land settlement policy was a guarantee of a landholder's future success, such

that a landholder's failure must be the State's fault, " This argument carries some

weight concerning the slow release of land around Perth, where towards the end of this

period the most significant factor impacting on landowners or prospective landowners

was a shortage of available freehold land and the related matter of high land prices. "
There was much conversion of special leases to conditional purchase tenure between the

1940s-1960s, motivated by landholders keen to secure the improvements that a change

in tenure afforded when using the land as security for borrowings. " However, the
Mines Department opposed any large-scale tenure conversion of land with mineral

potential,

.

33 Ibid, 275
54 Ibid, 274.
$5 Ibid, 279,293-301
56 Ibid, 295.
' S 4 LuridAci, mending, 14ct 1906 (WA), assented 10 on 14 December, 1906,
'' WK Hancock, Allsirofi@ (The Jacaranda Press, 1930)
'' Ibid, 1/5. While Hancock's focus is on Victoria, the similarity of the schemes between the states
suggests his comments are relevant to Western Australia. Hancock's discussion is within the context of
what Hancock regarded as state socialism.
'' see committee on the Taxation of Unimproved Land and on Land Prices, Lo"d Jar@, ion @"d to"d
pitces i, , Weste, "I Allsira/^h (MCCarrey Report) (1968). For a summary of relevant recommendation of
this report, see Honorary Royal Commission (FR White, CE Griffiths and RF Claughton), Rayon offhe
Honorary Roy@/ Commission @11"qtiirvi", o the Con, idor Pionjbr Peril, (Government Printer, 1972) 63-
67.

61 Murray, above n 52,329.
"16^^. This wasin contrast to the Departments of Public Works and Forests
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5.2.2

Statutory amendment did not always favour the landholder. Restrictions as to land area

for cultivable and grazing land were made, " although areas for other holdings might be
increased. " The time for the coriumencement of improvements for conditional purchase

agricultural and grazing lands was shortened. " Stocking conditions became more
onerous and penalties for non-stocking changed from increased rent to forfeiture. The

exclusion of resumed land from crown grants' and power to cancel abandoned

applications for homestead fomis were provided for, " Legislative change also protected
the Crown from possessory title claims. "

Restrictions upon land tenure and less favourable terms

As regards the LA, attention was focussed upon the public interest. Riglits concerning

reserved land were limited, " The conditions attaching to suburban lands and pastoral

leases" were increased, Eventually, it was provided that 'applicable restrictions' be
b db f t Idb ed73observed before a crown grant could be issued.

5.2.3 Land tenure fragility

Of more significance to a landowner's security of tenure than the amendments to the

Land Acts considered above was the vulnerability of property rights to tiree potential

threats: firstly, gove, Iu, Lent proposals to cease granting freehold title; secondly, the

exercise of State powers undiscoverable at the time of grant; and, thirdly, the

retrospective expropriation and alteration of crown grant ternis. The State's previously

generally high regard for a landholder's tenure revealed in chapter 4 was found to be on

occasions illusory during this period by the legal interpretation applied to land

'' S 23 Lq"of ACi Amendme"! AC! 1906 (WA); see also s 5 of the Land der Amendment 11c! 1920 (WA)
regarding area restrictions for pastoral leases.
" See e. g. s 8 Land AC! Amendme"I AC! 1917 (WA) Note, however, that Hornard records that the
Minister exercised his power to grant a smaller maximum of 1,000 acres of cultivable land: see Western
Australia, Parliamentary Deb@Jus, Legislative Assembly, 17 August 1933,425, (Minister for Lands, MR
Troy).
'' s 2 LoindAct Amendment AC 1923 (WA), assented to on 22 December 1923
66 s 14 L@"d'or Ame"dine, 1/4c1 1917 (WA)
' S 7 LandAci^"leadme"MCI 1902 (WA), assented to on 19 February 1902.
'' S 12 LandAc! Amendment, ci 1905 (WA), assented to on 23 December 1905.
'' Russell, above n 3, citing s 36 Limitation AC! 1935 (WA).

S 5 fundAc"mending, ,, ci 1948 (WA)
S 13 Lo, ,d^or Amend"Ie"MCI1950 (WA)
S 15 Land, ci, line"dinen!, ICi 1963 (WA); see also s 8 of Act N0 1/3 of 1965, and s 5 Land Act

Ame, ,chine, ,! ACi 1971 (WA)
S 10 L@"dAci^", ending, flier 1977 (WA). S 41 of the principal Act had originally merely provided for

payment of moneys and that fencing or prescribed improvements be performed; see also the additional
provision regarding the supply of water in s 7 Loind AC! Amendment AC, (TV0 21 1969 (WA); for a
consideration of resinctions upon land tenure under the LA relating to planning considerations, see
t56(CM.

.
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regulations and the saving provisions of the State's Constitution. Three cases revealed

the vulnerability of property rights to the State, because of the absence in the State's

land regulations of any promise by the Crown never by subsequent legislation to

derogate from rights possessed at the time of a crown grant by grantees. These three
threats are considered below.

.

In 19/2, the State Labor Government attempted to shift land tenure from freehold to

perpetual leasehold. " The leasehold versus freehold debate again occurred in the
1940s. " Freehold versus leasehold title was also the subject of a federal inquiry in the

1970s. " While freehold title consistently remained the foundation of land tenure,

attempts to shift from freehold to leasehold tenure reveal the vulnerability of property

rights.

Proposed new land tenure: freel, old to leasehold

The object of the 19/2 proposal was to prevent the aggregation of land amongst a few

holders. " A shift to leasehold, it was argued, would promote the availability of land to

incoming settlers '' bring about closer land settlement and maximize agricultural

productivity. " The restructure of land tenure from freehold to leasehold has been
considered to be of little practical significance, because of an acceptance already of

freehold title limited by conditions. " A State's regard for property rights might even be
asserted by this restructure, since all existing tenure was assured, and there was no

power provided to resume conditional purchase land or freehold. However, this view

is unsound. By its own admission, the Govenunent intended to secure the benefit of

unearned increments attaching to the land. " The Bill was defeated by a int!ionty in the
Legislative Council, who were not persuaded that leasehold would improve

.

' Land Act Amendment Bill 19/2 (WA); see also Western Australia, Government Gazette, N0 58.20
October 191 I

The debate of wheiher perpetual leasehold or freehold was appropriate for outer farming areas
continued into the 1940s: see e. g. Murray, above n 52,301,

See Commission of Inquiry into Land Tenures, F1}SI Rayon (Australian Government Publishing
Service, Canberra, November 1973; Fin"/ Rayon (Australian Government Publishing Service, Canberra,
February 1976), considered in chapter 3 of this thesis.

Western Australia, Parliamentary Deboies, Legislative Council, Thursday, 5 December 19/2,4217
(Colonial Secretary Hon JM Drew); according to SH Roberls, Hislory of, 1,311nl, bin Lo"of Settleme, 11
(Frank Cass & Co Ltd* 1969) 4/7, in 44* at that time, 299 people held one'third of all freehold land

Pm. I^^", enjo, y Deb@Jus. ibid, 4220
Ibid, 4223
Roberts, above n 77,409. The relevant conditions here were conditions as to improvement.
See clause 2, Land Act Amendment Bill 19/2; Western Australia, Pm. framermruDebates, Legislative

Council, 5 December 19/2,4222-1224 (Colonial Secretary Honin Drew)
'" PQrliume"ton, Debates. ib^^, 4222



agriculture. " It was feared there might be less incentive for the improvement of
leasehold tenure over freehold, and there were concerns over the assessment periods. '

The Bill's passage through the Assembly revealed the vulnerability of property rights to

the Government of the day* while the Bill's defeat before the Council reveals how the

def^rice of properly rights in this instance rested entirely on the politics of that house.

However, it would be misleading to conclude that the Government was always keen to

dilute a landholder's security of tenure. Particularly where the issue related not to the

relationship between the State and the landholder but rather to the property rights

between landowners, legislative amendment might be more favourable. For example,

provision was made for the lodgement of a caveat by persons claiming an estate or
interest in land '' which was continued under the LA. " Concerns over share or

company titles which did riot define a proprietor's interest to a specific part of the land'
also resulted in the enactment of the Sty@!@ Titles Act 1966 to 'facilitate the subdivision

of land in strata and the disposition of titles thereto. "'

(b)

The vesting of the management and control of waste lands in the State revealed that

property rights could be displaced by the Crown's subsequent exercise of powers

undiscoverable at the time of grant. Steere' concerned the power of the Government to
issue a grazing lease pursuant to $68 of the Land, ci 1898 over land already the subject

of a pastoral lease under the Land Regulations 1887 (WA). At issue was whether s 4 of

the Western flustralin" Constitution net (imp) preserved pastoral leasehold interests, or

whether the Crown had reserved powers to alienate the land by later statutory provision.

The Lolld Regulations reserved to the Crown the power of sale. The Supreme Court

held that the Constitution preserved the earlier vested pastoral lease from what would be

Undiscoverable State power may displace property rights

'' Ibid, 4224^229 (Hon in Connolly).
'' Roberts, above n 77, 408,109; see also Western Australia, Pornome, ,ton, Debates, Legislative
Council, 5 December 19/2,4238; for a reporting of parliamentary debate, see also The West, t's!, tiff@",
14 November 19/2,7; 15 November 19/2,9
'' s 75 (1) LandAcr, maxime"MCI 1906(WA).
us S 152 Land, ci 1933 (WA)
'' Landgate, Sir@,@ Tille$ Prac!ice Man"glibr Western ^,, sir@lid (Government of Western Australia,
edition 8.0, June 20/3) t2.11
'' See long title, Strata Titles 11ct 1966. The Act came into operation on I November 1967. Although the
creation of strata lots represented a new and novel title for landowners, major problems soon emerged,
such as the allocation of unit entitlements without necessary reference to relative lot value, and the
statutory provision for lot boundaries: see Landgate, above, [2.1]; see also Law Reform Commission of
Western Australia, 7^e Sir@I@ rifles AC! 1966-1978, Project 56, (1982), ch 12.
" SIee"e " Mi"me, Ib, . Lands (1904) 6 WAL R 178,

See LuridReg"furious 1887, Sch 9

.

.
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a breach of contract by the Crown later granting a grazing lease, but the Court did not

consider the Crown answerable for the dispossession by those claiming under the

grazing lease. " The High Court disagreed, finding the grazing leases were lawfulIy
granted. The crown reservation of the power of sale included the sale of the land the

subject of the pastoral lease under any conditions prescribed by future regulations, of

which the Crown was entitled to take advantage, The grant of a grazing lease properly

constructed was a sale under the crown reservation and the regulations. Although the

High Court declined to deal with the question of the legislature's competency to impair

property rights granted before responsible gove, ,ul, Grit, thereby leaving open the

possibility that s 4 of the Wrt Constitution (imp) imposed a legislative restriction on

State legislative power, the outcome was that by statutory construction and

interpretation, property rights could be displaced by the Crown's subsequent exercise of

powers undiscoverable at the time of grant.

Crown grant terms vulnerable to retrospective expropriation and alteration

Crown undertakings to grant a fee simple estate did not mean that the legislature was

not free to later alter the tenns of that crown grant. In Mtdlond Railwqy, the State

secured railway construction by the Crown's agreement to land grants made PUTSuant to

imperial legislation which did not reserve oil. " Prior to any crown grants being made,
the disposal of minerals was vested from the imperial legislature to the State

legislature"' which then reserved oil from future crown land grants. However,
previously accrued rights were expressly saved, until the State later retrospectiveIy

resumed petroleum. "' The Supreme Court found that although the agreement to issue

.

.
on Steere v Minister Ib" Lands (1904) 6 WALR 178,183-184 (Parker I, MCMillan and Bumside IJ
concurring, 184).
'' See Moore and Scroope v Western 4,131rqliu (1907) 5 CLR 326,327.
93 Ibid, 337 (Grimth CJ); 345 (Isaac I)
'' Ibid, 340 (Griffith CJ); 348 (Isaac I); (Baiton I concurred, 341 ).
'' Ibid, 341 (Grimth CJ); 343 (Isaac I). Note, however, that Isaac I did riot consider that a statute
affording specific authority to perform an act in circumstances contemplated by Parliament would be
unlawful, even if it constituted a breach of contract: 342.

S. . Kan", dy , Mins!orjbr Works [1970] WAR 102,104-105 (Hale I), citing Steere , Minister Ib,
L@"ds (1904) 6 WALR 178.
'' See the earlier comments of Parker I that the pastoral lessee could ever have imagined even with the
'most anxious enquiries'* that the Crown would later intend to grant a grazing lease as had occurred here:
Stee, e ,, Minister/brL@"ds (1904) 6 WALR 178,183.
'' MMI@, Id Railw@y Co of Wrt Lid v Sinie of \A and WeSI ^I'Sirnlio" Pelrole"", Ply LJht, red [1954] 57
WALR I, 8 (Dwyer CJ).

Seediisiro/in, , Waste L@"ds ^c! 1855 (Imp).
S 3 Wester, I Australia Consii!,, nori AC! 1890 (Imp).
See s 15, fundAc! 1898 (WA); see also s 10 Petrole, ,", ,or 1936 (WA).

'02 s 4 warier, Muslinlia Cousin, ,lion AC! 1890 (Imp); s 2 Land, IC! 1898 (WA),
un See s 9 Petroleum Hell936 (WA) and paragraph 5.4(a)(i) of this chapter.

139



land grants without reservation as to oil was binding, the terms of the agreement and

consequently the saving provisions of the Constitution did not prevent the State later

exercising its power to expropriate rights previously granted, and without

compensation. ''' The decision was upheld on appeal, despite the Privy Council
admitting that the saving provisions of the Constitution could be read so as to restrict

hi 'I 105the legislature.

The coriumon place grant of a leasehold estate, which entitled the lessee to a freehold

estate upon the satisfaction of crown grant terms, placed the lessee at risk of the

freehold estate being granted on less favourable terms than might have been granted

earlier, following changes to the Land Regulations. in Worstey Timber, ''' a poison lease

was granted pursuant to the Lq"of Regulations 1882, together with the contingent right

of the grantee to obtain the filmre issue of a crown grant of the land upon the

pertbnnance of prescribed conditions. The regulations provided only for the reservation

of precious metals in a subsequent crown land gr. ant. Although the regulations remained

in force after the grant of responsible government, ''' they were repealed by the Land
Act 1898. "' The Supreme Court held that the later crown land grant in 1907 upon the
narrower reservations prescribed by the regulations did not secure all other minerals in

favour of the grantee, despite the apparent reservation in the grantee's f;Ivour. The

future crown giant was to be made subject to the limitations and reservations prescribed

at the time the crown grant occurred. '' The regulations contemplated that the terms of
the crown grant would be in the fonn prescribed at the time of the grant. ' '' Ally grant
conferting greater rights than those legally permitted at the time of the grant was

moperative.

5.3

The State's regard for a landholder's property rights requires a consideration of the

provisions for crown grant reservations, and a detennination of the extent to which a

Key Area 2- Land resumption and compensation

in of/and Railway Co @11VA L, d I, SIqre of Wrt und Wad ^,, shaft@" Perm/e""I Ply, Limited (1954) 57
WALR I, 8-9 (Dayer CJ).
us M!dl@"d Rot!way Co of WA Lid , Slate of \A [1957] I WALR I, ' Stole of \A , Mid/""d foilwoy Co
of\^ Ltd [1956] 3 ALL ER 272,279 (Lord Cohen); see also Ken"edy, M, instrjb, Works [1970] WAR
I02, I 04 (Hale I)
106 \orslgy rimbe, , Ply Lid v WeSIerit AMr@I^tr [1974] WAR 1/5.
''' see s 4(I) Westei. ", twin/ia Cons, trillion ^or 1890 (Imp).
108 s 2 L@,, dAci1898 (WA).
my Worstey Timber Ply Lid , Water, , Aim, "/in t1974! WAR 115, I 18 119 (Jackson CJ).
' '' Ib, d* 123 (Virtue SPJ); Note also that the poison lease did not afford the grantee any right to minerals
anyway: 122,124 (Virtue SPJ)
'''1b^^, 1/9 (Jackson CJ); 124 (Virtue SPJ).

.
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landholder's property rights previously identified were affected by new legislation*

chiefly the Public Works, 4ct 1902 ('PWA, ). 1/2

The limited contemporary academic literature suggests that the rights of property

'safeguarded to a reasonable extent' with 'judicial

interpretation. .. achieving a balance between the need for the government to acquire

land and the protection of the rights of the individual. "" The literature indicates the
absence of any widespread public disquiet over the State's land resumptions, concern

being generally limited to particular projects, although such observations suggested

reforms to address perceived statutory defects.

owners were

.

The private interest and public interest equilibrium asserted by the literature is evaluated

below through an examination of State resumption and compensation provisions and

practices. Improved compensation provisions, as evidenced by the system of voluntary

payments, and a five-year limitation on the exercise of reserved powers of resumption

without compensation, indicate the State's regard for property rights, even where not

legally required. However, the improved position concerning crown grant reservations

may be over shadowed by the expanded powers of resumption under the PWA, and the

difficulties of challenging a land resumption. Relevant statutory provisions and case

law, including compensation provisions, are considered below.

.

5.3. I

(a)

Resumption by crown grant reservations

All crown grants issued already had to reserve to the Crown the power to resume the

land for various public purposes without compensation except for lands benefited by

Voluntary payments

~ Assented to and commenced on 20 December 1902.

D Brown, Lo"d ^cq"is trio, ,.. ^" exami"@nori of the principles of I@w gove, "ing the con!putso, y
acquisition or yes"inPIio" of!""din AMs!r@I^^ ondN@, u Zealand (Butter worths, 1972), 308
'' Brown, above. The same can also be said for the resumption of land in WA by the Commonwealth.

For example, for the period 1971 to 1979 Western Australia had the smallest number of compensation
claims for compulsory acquisition against the Commonwealth compared to other states and territories: see
RJ Ellicott QC, Ternis of Reference, 7 July 1977, reproduced in Australian Law Reform Commission,
above n 11,13, Table B. WA had 22 compensation claims settled with no court writ, while the highest,
NSW, had 1,520 claims. There was only one appeal to the High Court throughout this period concerning
the Commonwealth's resumption of private land in WA: see ,;1707cer v Commonwealth (1907) 5 CLR
4/8, which concerned the resumption of land for the fortification of Fremantle harbour.
' '' Brown, La, ,d Acquisition: ^" ex@mirrorio". above n 1/3* ch 66. Brown later suggests (308-309) that
the three critical areas of reform required to better protect landowners are (1) a statutory requirement of
an inquiry wherever the resumption of more than 100 acres of land is mooted, (2) a statutory right of
objection to a resumption, and (3) the adoption of reinstatement, rather than sale value, to determine
awards of compensation. For a consideration of reform, see chapter 8 of this thesis.

11
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expenditure or improvements. "' The Supreme Court upheld the State's power to
I d' d with rw tt ''' 't' d'ff Itt tresume land in accordance with crown grant ternis, so it is difficult to accept any

unqualified assertion that it was judicial interpretation that balanced public and private

interests. Instead, it was the Government's own willingness to make voluntary payments

to affected landowners"' that indicates a regard for property rights, although such
payments might not fully compensate the affected party. The Crown's ability to

resume land without compensation was more problematic now than before, in particular

because the original grant may have been made many decades before the resumption

over land, and which land had since been exchanged by successive proprietors for

valuable consideration. ''' Provisions were initially added to afford ministerial discretion
where the Act would result in inadequate compensation to a lessee affected by

resumption, ''' Power was also expressly afforded to the minister to waive forfeiture and
reinstate a lessee for noncompliance with conditions of tenure. "' By the end of this

period voluntary payments to affected landowners appear to have become the nonn.

Provision was also made to ensure that compensation for improvements on forfeited

land be paid to the lessee who had actually carried out the works, despite such

' '' see s 15 Land ,ICt 1898 (WA), Second Schedule (Town and Suburban Lands) and Third Schedule
(Rural Lands), but note the limitation regarding resumption to 1/20" of rural lands.
in Sin, km"d , Minister16" Works (1915) 15 WALR 1/5,1/6 (MCMillan ACJ); Worstey, Timber. Co Lid
v Ministerfor Works (1936) 36 WALR 52.63 (Draper I).
us See e. g. Shi, km"d v Ministerfor Works (1915) 15 WALR 1/5; Wo, SIey rimbe, Co"!pony Limited ,
Minister/b, Works (1936) 36 WALR 52.
''' For example, the resumption of land pursuant to the terms of a crown grant did riot entitle the
landowner to claim loss of profits that might be subsequently suffered by reason of the impeding of the
exercise of a profit a prendre: see \o, 81<y Timber Company Limited v Minister for Works (1936) 36
WALR 52,64 (Dayer I).
''' See Brown, mind/ICq"intro".' An ergmi"alto", above n 1/3,33.
''' See s 9 LandAcr 1898 (WA); s 2 Landrtct Amendment, or 1917 (WA). Note the added requirement in
s 9 that particulars of the resumption and pecuniary compensation be tabled before Parliament.
Compensation would* however, ordinarily be dealt with in accordance with the provisions of the PI, b!ic
Works AC! 1902 (WA): see s 3 Landrtci, mendme"14ci 1920 (WA), assented to on 31 December 1920,
and the discussion of the Pubftc Works ACr later in this chapter. Note, however, that s 4 of the
Amendment Act confirmed Ihat compensation for improvements was to be dealt with under s 145 of the

^rincipal Act.22 s 20 LoadAciAniondme",, or 1906 (WA).
''' Standing Committee on Public Administration and Finance, Repori @11he SI",, ding Commitree o, ,
Public, dini, milt, lion grid Fin@"ce in Reiniio" to the Impqci of Stole Government Actions und Proces. yes
o, , Ihe MSG und Enjoy, "e"I of Freeho/d und Leasehold Land in We3/@r, I dustra"a, Report N0 7
(Parliament of Western Australia, 2004) [3.113], citing a letter from the Department of Land
Administration. Note a voluntary payment for land resumed pursuant to the terms of a crown grant did
riot then entitleihe Crown to resumelandin excessofthat permitted by the terms of the crown grant. Any
further resumption had to be in accordance with the exercise of relevant statutory powers SI, .ick/und v
Minisierjbr Works (1913) 15 WALR 115,116 (MCMillan ACJ).

.
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improvements reverting to the Crown. ''' The return of moneys was also provided for
where land was forfeited due to difficult circumstances. '''

(b) New 5-year limitation on uricompensated resumption

The possibility of uricompensated resumption continued with the introduction of the

LA, ''' which highlighted the contractual relationship between the Crown and the
grantee of crown land. ''' The Act initially continued the limitations on the power of

resumption that it be exercised within 21 years of the grant in the case of town or

suburban lands, "' and to an area not greater than 120" of any rural lands. "' However,
after much debate, "' it was resolved that the power of resumption was not exercisable
without compensation to the grantee after live years from the date of the grant, but that

such compensation be set off against the value of the land resumed or any increase in

the value of other land of the grantee due to or arising out of that resumption. ''' The

limitation on the power of resumption is significant when compared to the Crown's

powers of resumption under the Land ^of 1898, which did not require compensation. It

is also significant in the recognition of the bettennent principle. ''' The five. year

.

.

''' western Australia, Parliamentary Debates, Legislative Assembly, 17 August 1933* 429 (Minister for
Lands, MF Troy).
125 s 4 Land, let Amendment Act (N0 2) 1969 (WA),
''' Act N0 37 of 1933, The Act was assented to on 4 January 1934. The L@"d AC! 1898 (WA) as
amended, and the Agricult"inI Loads Firchnse ACi 1909 (WA) as amended were repealed: s 4(I) Land
^or 1933(WA). The power to resume private land remained free of any requirement to compensate the
affected landowner, except where the land to be resumed was already benefited by expenditure or
improvements: Second Schedule, Land ACi 1933 (WA) (Town or Suburban Land) and Third Schedule
(Rural Land). In the case of rural lands, the exclusion from resumption again specified 'lands upon which
any buildings may have been erected or which may be in use as gardens, or otherwise. .. '
in See O'Keele v I'Miams (1910) 11 CLR 171,190 (Gritfith CJ)* considered in Brown,
Hey, ,kirio".. An examination, above n 1/3,29.
us S 15(I) and Second Schedule, LandAct 1933 (WA).
''' S 15(I) and Third Schedule, Land, of 1933 (WA). Note the prescribed purposes for which the power
of resumption might be exercised were also unchanged: compare the Second Schedule and Third
Schedule Land^ci1933 (WA) with the Second Schedule and Third Schedule Landrtct 1898 (WA). The
prescribed purposes were riot to be construed ejusdem generis, but in accordance with their common
meaning: see Worstey Timber Co Lid " Minister for Works (1933) 36 WALR 53,58 (Northmore CJ); 59-
60 (Draper J); 64 (Dwyer J); of conir@ where the ejusdem rule was applied to s 63 (aa) and (b) Public
Wo, kg AC! 1902 (WA) in Konowalow ripid Fe!ber " Mintsie"for Works 119611 WAR 40,42<13 (Virtue I)
discussed at paragraph 5.3(c)(i), footnote 204, of this chapter.
''' See Western Australia, Porno, ,, e, 110, y Deb@jar. Legislative Council, 15 November 1933,1899-1902.
A key feature of the debate was whether the principle of betterment should be applied.
''' S 141(I) L@"d^c, 1933 (WA), Second Schedule (Town or Suburban Land) and Third Schedule (Rural
Land), Brown Land 11cq"isinon. AJI ex'animation. above n 113,33 suggests that this provision would
overrule us 35(2) and 1/3(2) of the Padlic Works, ci1902 (WA).
''~In that regard* see Western Australia, Parliamentary Debates. Legislative Council, 15 November 1933,
1900. For a discussion of this principle, see chapter 3 of this thesis.

Land
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limitation also suggests the declining importance of reservation clauses for the

tjon of land 133resumption of land.

5.3,2 Resumption by statutory provision: The Pry/I

Although there were minor changes to statutory powers of resumption prior to 1902,

major changes only occurred with the enactrnent of the PWA. This was the first Act

to deal comprehensiveIy with the carrying out of public works in Western Australia,

and has been described as 'containing some of the more liberal measures in respect of

land acquisition. ' ''' Relevant provisions of the Act are considered below, with
particular attention to the extent of the power of resumption and the four ingredients of

compensation. A study of these provisions is critical because the right of an affected

person to claim compensation and the heads under which it could be claimed upon the

resumption of land depended 'exclusively upon the tenns of the relevant statutory
- - 9138

provisions. '

(a)

The PWA saw the Government set out to 'substantially expand the range of entities

having the power to take land compulsorily. "" Land could be taken for public works
by agreement or resumption. The taking power extended to not only the Crown but

also 'any local authority' regarding 'any public work'. Both ternis were broadly

Resumption powers expanded

''' see Brown, Land^ayuisi!ion. . A" ex@Mingiio", above n 113.33.
''' see e. g. the power to resume land for drainage works, L""ofs Resumption ^ct 1896; amendment 1900,
assented to on 5 December 1900.

''' 2 Edwardi vii, N0 47, assented to on 20 December 1902. Note the retrospective operation of the Act
er s 3(2), The Act replaced the funds Rerun!ptio" AC! 1896 (WA).
'' see western Australia, P@rli@merit"n, Debates, Legislative Council, 30 September 1902,1300 (Public

Works Bill, Second Reading) (Hon ML Moss, Minister).
'' Brown, LaindAcq"ism0".. 11n examination, above n 113.15. Provisions dealing with land resumption
were taken from the Commonwealth and New South Wales provisions, which were considered the most
up to date of the time: Western Australia, Pornqme"to, y Debates, Legislative Council* 30 September
1902,1801, (Public Work^ Bill, Second Reading) (Hon ML Moss, Minister), citi"g th. Property Ib"
P"bl, c Furyoses ACq"isillo" ACi (Cth), and nthlic Works ACM900 (NSW); see also Western Australia,
Purl, @mentaly Debates, Legislative Assembly, 19 August 1902,623 (Public Works Bill, Second
Reading) (Minister for Works, Hon CH Rason). However, the Act has also been described as containing
'obfuscate provisions' and being "verbose, clumsy and confused': see D Brown, Lo, ,d ^ayuis!lion
(Butlerworths, 2"' ed, 1983) t1,041. Brown further notes that 'poor quality' legislation does not improve
the position of a dispossessed landowner.
"' Konow@low and Felbe, ,, Min^^, or/br Works [1961] WAR 40,41 (Virtue I).
''' Re H0, , 11/@, Mah MacTier, ,an MDl, Minister/b, ' Planning & I, Irus!r"cmre, ' Ex PCrie MCKoy [2007]
WASCA 35, t661 (Martin CJ).
"' S 26(I) Public Work, AC, 1902 (WA). A landowner might also require that a small parcel of remaining
land be taken: s 25(I).
''' Ibid, s 10; cf coniro for example s 2 Land, ct 1894 (WA), which power of resumption applied to the
Governor in Council; see also Western Australia, Pornome"mrv Debates, Legislative Council, 30
September I 902, 1801, (Public Works Bill, Second Reading) (Hon ML Moss, Minister).

.
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defined. ''' Where land was resumed but not required for the public work for which it
was resumed, the land could be used for other public work or sold. ''' Only later did the
affected landowner become entitled to seek an option to purchase the unwanted land, "'

but this could be refused where the minister had good cause"' or could be issued on
terms as daterrnined reasonable by the minister. ''' All affected landowner could also

apply to the minister to ascertain whether resumed land was required for public work

as a means of seeking an option to purchase unwanted land, "' but this right was quickly
limited by restricting the right to where the resumed land was not required for any

public work, as opposed to merely the public work for which the land was resumed. "'

.

Land liable to resumption was broadened to include sub-surftice land required for the

construction of underground work. ' '' Mines and minerals would no longer be excluded
from land taken, "' and the minister's powers were extended to acquire land for
electricity purposes. ' ' Cornmon law principles might be varied by the legislature where

deemed necessary. "' Additional provision was made for the resumption of private land
where a railway was to be constructed, "' which was not uncommon. ''' There were

wide powers of entry for prescribed purposes.

''' s 2 public Works lid 1902 (WA); for a discussion of these terms, see GL Fricke QC, (ed),
COMpul, ,, y Acorn, inon ofL@"din Australia (Law Book Company Ltd, 2"' ed, 1982) 234. The definition
of 'Public Work' was further broadened by s 2 Public Works kid Amendment lid 1945 (WA) to include
the procuring of materials such as timber and gravel. On the wide interpretation given to 'public', so that
works initially benefiting only a small section of people still constituted a public work, see 11'0rs/ey
rimbe, Company Limited , Minime, 16" Works (1936) 36 WALR 52,57 010rthmore CJ); 60 (Draper D;
64-65 (Dwyer I).
''' s 29 public Works, or 1902(WA). The Governor's consent was required for a sale.
''' S 5 pub"c Works Act, 4me"dine"I^ci 1955 (WA), assented to on 13 December 1955, re-enacted a new
s 29 into the principal Act.
''' public works AC!lime"dine, ,I ACi 1955 (WA), s 29(3)(b) of the principal Act. The Minister's decision
was final.

''' PMblic works Act lime"dine"I ^or 1955 (WA). s 29(3)(d) of the principal Act. The Minister's decision
was final: s 29(3)(ii), but note s 29B(3) regarding the purchase price for land unwanted after 10 years,
introduced by s 4 Ribfic Wo, .kg ^of Amendme", del 1965 (WA), where the former owner could seek to
have the price determined by the Supreme Court or the Local Court.
I*' pub!^t works lieiAme"dine"I'd 1955 (WA), s 29A(I) of the principal Act.
''' PIibhc Works lie! Amendment ACr 1955 (WA), s 29A(4) of the principal Act.
''' See ss 2 and 3, Parb!IC Works del Amendment der 1956 (WA), assented to on 27 December 1956;
Se/00bo rindL<I, oy, Mintsrerjb, , Works [1974] WAR 161,164-165 (Jackson CJ).

S 2(I) PI, blic Works Amendment kid 1906 (WA). Note the limitations on compensation to be awarded:
s 2 (2).
' See s 4 P, ,b/it Work, for ^month, an! ACi 1953 (WA), assented to on 29 December 1953.
'" s 3 public Works, clante"dine, MACr1961(WA), assented to on 23 November 1961.

For example* the State's powers were retrospective Iy amended to permit the creation of an easement in
favour of the Crown withoui satisfying the common law requirement of a dominant tenement: see s 7
PI, bhc Works Her lime, ,dine"I ACr 1950 (WA), assented to on 5 December 1950, which inserted a new s
33A into the principal Act.

' S 97(b) niblic Works AC, 1902 (WA). Where this power was exercised, s 97(c) permitted the State to
avoid mesrie encumbrances, but it did not prevent the continuance of an action in trespass against the
State Ihat already existed: see Commissioner of Railwoys " DC, ,is (N0 2) (1915) 18 WAR 51,54
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(b)

The resumption process of the PWA was expressly incorporated into many statutes

governing specific acquiring authorities. The procedure for resumption and
PWA. I 58compensation entitlements was often replicated by ref;are rice back to the

However, important variations sometimes occurred. For example, the publication of a

notice of intention to acquire might not be required. '' An authority's right to acquire

land might be limited by requiring the authority to firstly seek agreement with the

landowner, and by limiting the land subject to resumption. The powers of an
time. ''' The Land Act made limitedacquiring authority might be widened over

reference to the PWA but contained a separate procedure for resumption of certain land

h bl' 't ti62in the public interest.

Resumption by acquiring authorities

Resumption procedure and the diffic"Ity of challenging a resumption

A gazetted notice declaring land resumption for a public purpose was now sufficient to

vest the land in the State. "' The entering into of most transactions affecting the land

(MCMillan CJ); Rooth I in agreement, 54; Northmore I dissenting, 54-55. Special leave to appeal to the
High Court was refused: see Commissioner of Railway. ,, Davis Brothe, s (1916) 21 CLR 142,144. Note
the writer respectfully disagrees with the account of this case by Brown* Land Acquisition: Am
exami"@110", above n 1/3,89.
''' see western Australia, Pornome",@Iy Debates, Legislative Council, I5 November 1933,1899.
''' see e. g. s 82 Public Works ACi 1902 (WA) regarding surveys.
' See e. g. s 20 Co""!, y Areas Water Supply AC! 1947 (WA) as amended; ss 16.17 Country Towns

Sewer@ge Act 1948 (WA) as amended; Forests Act 1918 (WA) as amended; s 97(b) Government
Railw@ys Her 1904 (WA) as amended; Indusiri@I L@"ds Development ^"thirty ^ct 1966 (WA); s 282
Local Gore, "men, Rel 1960 (WA); s 37A MeIronolit@" Regio" Town Pion"ing Scheme AC, 1959 (WA)
as amended; ss 24 and 25 Metropolitan Water Supply Saverage rind Drainage Act 1909 (WA); Store
Housing Act 1946 (WA) as amended; ss 12,17(I) Town Planning and Development del, 1928 (WA) as
amended; s 46 Water Boards Act 7904 (WA) as amended. For a detailed discussion of the acquisition
powers and compensation provisions in each of these Acts, see Fricke(ed), Compulsory ACq"ismo" of
Land in ^"sir@Jig. above n 142,222-234. Land held by an acquiring authority was not strictly speaking
crown land: see City of Forth , Maropolitn" Regio" Planning, ,,!frority [1969] WAR 136,141 (D'Arcy
J). An acquiring authority might be established as a body corporate: see e. g. s 8(2) Stole Housing Act
1946 (WA) as amended. However, for the purposes of considering the State's regard of property rights,
the powers of acquiring authorities are included within this thesis.
''' See e. g. s 20 Country ^reas Water Supply net 1947 (WA) as amended; s 17 COM, ,!ry Towns Sewer@ge
11ct 1948 (WA) as amended; s 282 Local Governme"IAc! 1960 as amended; s 46 Water Boards ^of 1904
(WA) as amended, discussed by Fricke (ed), Coinpi, 1,017 ACq"ismo" of Landi" AMs, roll@, above n 142,
us See s 97(b) Gong, ,", chi Railways, ICi1904 (WA); but CIS 97 (e); see also s 13(2) Town Plan"ing and
Develop", e, ,t ACr 1928 (WA) as amended, discussed by Fricke (ed), Con!PM!son, ACq"isition of Land in
AIMr@"a. above n 142.

''' see e. g. s 37A Metropofit"in Region Town PIO, ,,, ing Schemedci 1959 (WA) as amended.
''' See, for example, the wider power of municipal authorities to resume land under the Multicjpo"tv of
Fremaiiile ACi 1925 (WA) than previously under the Municipal Coino, .anons net 1906 (WA), discussed
in CCrti, to Pulpfy^ Lad " Min^^redor Works and City of Acorn"Ile [1965] WAR 148,155 (Jackson J).
''' See Fricke (ed), Coinpt, 1,017 ACq"kirio" ofL@"of ,'" Austin/io, above n 142,225.
''' s 17 PI, b/ic 11'01, ks ACi 1902 (WA); see also Western Australia, Porname, ,lory Debates, Legislative
Council, 30 September 1902,1801 (Public Works Bill* Second Reading) (Hon ML Moss, Minister).
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was then prohibited without ministerial consent. "' Ally estate and interest in the

resumed land was converted into a compensation claim. Although the owner was

notified of the resumption, "' this might leave a landowner unable to challenge the
validity of the notice, ''' A pennissive power to resume land had to be exercised in strict

confonnity with private rights, but these could be displaced by clear language to that

effect. "' There were also limitations to the doctrine of ultra vires, "' and bad finth might
be difficult to establish. "' Only later was provision afforded to a landholder to make
written objections to the minister within 30 days of the gazetted notice of the

resumption (but not the compensation payable for that land),"' which notice of
intention to resume the minister then could cancel or amend.

.
Where land was resumed, the affected landowner might have broader rights of appeal

against one authority, "' while having no rights of objection against another authority. '''
Where an acquiring authority had a qualified power to resume land for specified

purposes which it exercised honestly, no objection could be made to the authority's

bona fides merely because the resumption might have been more appropriate Iy effected
dh 175under other statutory power.

'6' s 17(3) (a) p"barc Works AC! 1902 (WA) as amended; for permitted transactions, see s 17(4).
''' Ibid, s 18; Western Australia, Purlia", onton, Debo!co, Legislative Council, 30 September 1902,1800
(Public Works Bill, Second Reading) (Hon ML Moss* Minister).

16^^, s 19. This Is described by Fricke (ed), Coinpi, ISOn, ,corelsi, Ib" of Landi", lustrel!@, above n 142,
241 as the vesting of 'an estate in fee simple in possession in the Crown' or the acquiring authority.
in S. . Watch" , Mi"morib, Works (1915) 18 WALR 16.19-20 (Bun"side I); 23 (Roofh I); 24
(Northmore I). The point was decided by majority. Note, however, the Parliqme, iron, Commissioner, ct
1971 (WA), which might afford grounds for the review of the merits of notice to resume land, but note
the limitations of s 14(3): see Brown, L@"dAcq, lintio": A" ex@minorio", above n 113,97.
us Joines v Shi"e of Forth [1971] WAR 56,59 (Jackson CJ).
''' The doctrine of witr@ vires did not apply so as to prevent the Slate from resuming more land than it
required for immediate purposes so as to forestall expected increases in land values: Estates Development
Coinp@"y P^, Ltd , Slate of WeSIe, " ,4"strung (1952) 87 CLR 126,139-140 (Dixon Ci, Webb and Kitto

Even the resumption of land for multiple purposes, including a development project, might riot satisfy
a Court that the resumption was exercised in bad faith: see CC 1/1, to Port Ply, Limited v Minister/br
Works and Oty ofFrem@"Ile [1965] WAR 148,151-152,154-155 (Jackson I); amrined on appeal, see
(1965) 1/3 CLR 365.

S 2 PMblic Works del Amendment, 4ci 1955 (WA), assented to on 13 December 1955. S 2 added a new
subsection 17(2)(d)(i) into the principal Act.

~Ibid, adding a new subseciion 17(2)(d)(iii) into the principal Act; see also s 21 (1) of the Principal Act.
See s 21(2Xa) Slate Housing ACi 1946 (WA) as amended, and discussed by Fricke (ed), Coinp"1500,

neg"isition of Land ill fillsirnlia, above n 142. For a case illustrating the interaction between the Slate
Howsi"g Her 1946-1948 (WA) and the fib/ic Works ACi 1902-1945 (WA) upon the resumption of land,
see Esra, es Delelopme"! COMpa, !v Proprietory Li", i!ed v Store of, ,'errer, , fillst, tilia (1952) 87 CLR 126.

' See s 13(2) Town Planning @11d Del, elopme, I'dc! 1928 (WA) as amended, discussed by Fricke (ed),
Co"!pubo, yAcq, futon qfLo"din, 41, iroha. above n 142* 232-233. Note, however, ss 37(a)(i) and 38 of
the Act. See also Town Plan, ,ing undDei, elop", allAci dippe@O Regulario, ,s 1971 (WA)

CC Anto Po, I Ply Lid " MinisterIb" Work, und A"other (1965) 1/3 CLR 365,375 (Kitto, Taylor and
Menzies 11). This case concerned the resumption of land pursuant to ss 2,3 Mi, "icjpolijy ofFre",@,, ale^or
1925, (WA). Note that the provisions for compensation to an affected landowner under the Firb/ic Works
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5.3.3 PWA Compensation

The starting point of the PWA was:

EVERY person having any estate or interest in any land which is taken under

this Act for any public work. .. shall, subject to this Act* be entitled to

compensation. ..

However, no compensation was payable to the extent that the ternis of the crown grant

or an enabling Act otherwise provided, "' and no relief was afforded to a landowner
land. 1'' The Actaffected by injurious affection but suffering no resumption of

prescribed the process for compensation, and required the plaintiff to state each matter

for which compensation was claimed, ''' All offer of compensation was to be made,
Where rejected, "' the amount of compensation was to be detennined by the
Compensation Court. ' '' The Act extended the time from 12 months to two years from
the date of publication of the notice of resumption for the claiming of compensation.

Act 1902 (WA) did riot apply to the extent that the State might resume land by the provisions of any other
Act: s 35(2) Public Works AC! 1902 (WA).
''' s 34(I) public Works^or 1902 (WA). On persons entitled to claim compensation, see also s 37 of the
Act. The temporary occupation of land by the State was also coinpensable: s 1/3(I),. but note the
limitation imposed by s 1/3(2) of the Act.
''' Ibid, ss 35(I) and (2); see also Worsley Timber Coinpa"y Limiied v Minisier/br Works (1933) 36
WALR 52.58-59 0101thmore CJ); 61 (Draper I); 65 (Dwyer I),
''' EF Downing, 'Some Aspects of Compensation' (1966) 7(3) UW/I LR 352,354. Downing suggests that
the owner might have a claim in tort. In chapter 3 of this thesis, paragraph 3.5, it is concluded that
compensation for injurious affection which is dependent upon the affected owner suffering a resumption
of land is fundamentally flawed.
''' Seem particular s 41 Public Works ACi 1902 (WA) and the Third Schedule.
''' Ibid, s 4. Fricke notes that although the Act did not require that the offer of compensation be riot less
than the value of the land determined by a required report, in practice, this did not occur: see s 46(2) of
the Act and Fricke (ed), Con!puts", y^co"info" of Landi","SII^lid, above n 142,217.
''' Ibid, ss 46.47, . also s 470 introduced by s 11 Public Works Her lime"dine"I ACi 1955 (WA). Note the
Court might have more regard to substance than form where an informal notice over a prescribed notice
had been given. See Robe, JReed " MIMICjp"lily of Cm"em0"I (1958) 60 WALR 26,28 (Dwyer CJ).
''' S 48(I) Publi, Works AC! 1902 (WA). The Compensation Court was vested with the powers of the
Supreme Court s 59(3). Note that no provision was made for ajury, which may be significant, given the
assertion that jurors were predisposed to favouring an affected landowner in the assessment of
compensation: see Justice R Else-Mitchell, 'Unto John Doe his heirs and assigns forever: A Study of
Property Rights and Compensation' (1967) APIJ 5,8. Provision for assessment by ajudge instead of a
jury became the norm elsewhere during this period: see e. g. s 9 Land and Valuation Cow, fief 1921
01SW). The Commonwealth Acts discussed later also expressly excluded jurors see s 16 Property for
Pithlic PM, poses Heyi, isinon AC! 1901 (Cth); s 37(a) Lands Heyi, info, , ACr 1906 (Cum; s 28(4) Lo"ds
xing, ,info" ACi 1955 (Cum.
''' See s 36 (1) Public Works der 1902 (WA); Wrstem Austin!ia, Parli@menialy Deboies, Legislative
Council, 30 September 1902,1801 (Public Works Bill* Second Reading) (Hon ML Moss, Minister). Note
provision was made for an absentee owner or owner under a disability: see s 39(I) Public Works, of 1902
(WA).
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The PWA was not intended to substantially depart from the previous rules governing

compensation, "' and followed the L@lid Res"inprion filet 1894 by setting out
exhaustively the matters for determining the quantum of compensation. However, the

PWA no longer restricted compensation by regard to probable and reasonable price and

damages for severance or injurious affection ''' nor treated those considerations
identically, Instead, the PWA limited compensation to 'four ingredients'. The Court

could also attach such conditions regarding the ternis of payment as it considered

bj 187equitable.

.

(a)

The first ingredient was the 'probable and reasonable price* of the land at the date of

resumption. "' This was soon replaced by 'value', ''' Both matters were expressed to
excl"de any increased value from the proposed public work, a customary statutory

direction. ''' Actions by a resuming authority which depressed the value of the land
were also to be excluded. 192

Value of the land

Case law on 'value' of land developed from the High Court's review of the

Commonwealth's exercise of statutory powers of resumption. The test for value was

difficult to answer and involved conjecture. ''' This was not unsurprising given the
t' 'd d's e a c I t' s resented to a court ''' Various fomiulationssometimes wide discrepancy in valuations presented to a court. Various fomiulations

.

''' Pornome"tonJ Debates, ibid* 1801. For an overview of the general principles governing compensation
upon compulsory acquisition during this period* see AA Hyam, The Low Alec!ing ,he Pql"uno, I of mind
in Austin!to (Law Book Co Ltd, 1983) ch 8.
''' See s 10 funds Resumption Act 1894 (WA); chapter 4 of this thesis, paragraph 4.4(by.
us Worst<y Timber Company Ltd , Mi"tore"/b" Work, (1933) 36 WALR 52,65 (Dwyer I), referring to s
63 of the Public Works Her 1902 (WA).

S 66 Public Works Act 1902 (WA).
''' 16^^, s 63(a). It was held that compensation could be extended to loss of local goodwill attaching to the
land, but not 1010ss of personal goodwill: Haye. ,, Minister/67 Works (1913) 15 WAR 106,109-110
(MCMillan A-CJ); I 11 (Bumside I).

S 63(a) was amended by s 2 AIMic Works ACi Amend", e"I der 1926 (WA) which replaced the
ingredient of 'probable and reasonable price' of the land with the 'value of suchland' as at the date of the
notice of the taking. This was to prevent speculation in circumstances where a resumption was expected:
Brown, Land, ayuisitio". An examination. above n 1/3* 15.

S 63(a) P"onc Work. , Act 1902 (WA); c. f. co"tro s 10(a) Lands Regain!PIio, I ACi 1894 (WA). For an
example of where compensation would not include the benefit of animprovement plan issued days before
the resumption of land, see Alley , Mi, ,,^re"76" Plan"ing SCWA 2/11/77 N0 11557/76 (Brinsden I).

GL Fricke, Compulsory ACq"istrio, I of land in Alls, ,tiff@ @"d partialI@71y Pic!or, '@ (Law Book
Company Ltd, 1975) 103

Woke ,, Min^, or/b, . W, ,*., SCWA 184178 N0 10910/76 (Smith J), rioted in Fricke, Co"!p, ,Icon,
Acornsi!to, I OILn"d malls!ran@ ,above n 142,221.

Note rarely did this involve land in Western Australia. See, however, $;, oncer v Co, ""ionwealrh (1907)
5 CLR 4/8.

194 Ib^^, 432 (Grimth CJ).
See for example Commoniveolih v Milledge (1953) 90 CLR 157,160 (Dixon CJ and Kitto I).



were provided by the High Court"' before the value to the dispossessed owner was
settled on. ''' Land would be valued for its highest and best use. ''' The method of
It' tb I'd d t t' '''valuation to be applied remained contentious.

The principle of bettemient was initially included in the Public Works Bill, it being

argued that it was scandalous that an owner be able to claim compensation for land

resumed without deduction for improvements by the public works to land retained by

the owner. "' However, it was also said that the betterment principle was unfair in its
application to a landowner affected by resumption when adjoining owners, who also

benefited from the public works, contributed nothing. ''' The principle was accordingly
abandoned. 202

More generous provisions were later added as a new and separate category of damage

for the recovery of costs for buildings or improvements and other associated loss and

damage where the resumption necessitated work by the owner arising out of consequent

interference* or resulted in money being thrown away. "' However, rules of construction

us See ,Sj, gince", Commonwealth (1907) 5 CLR 418.1n this case, Grimth CJ held (432) that the value
would be determined by inquiring 'what would a inari desiring to buy the land have had to pay for it on
that day to a vendor willing to sell it at a fair price but not desirous to sell?' However, Isaacs J expressed
the test somewhat differently (441), while Banon I (435) advanced a test of 'value to the owner' which
might not be mere saleable value; see also Commonwealth varkl@y (1952) 87 CLR 159,170 (Dixon CJ,
Williams and Kitt011); Commonwealth vMi!ledge (1953) 90 CLR157,163 (Dinen CJ andKittoi); for a
discussion generally see Fricke, Compulsory Acquisition of Land in flustr@/ia, above n 142.15-16* and
Hyam, above n 184, ch 2.
''' See e. g. Moreton Club v Commonwealth (1948) 77 CLR 253,257-258 (Dixon D; see also Gruse
Brothers FD, Ltd v Commonwealth (1946) 72 CLR 269,292-293 (Dixon I). The determination of value
may also include an allowance for business disturbance: see Commonwe@Ith v Milledge (1953) 90 CLR
157,164 (Dixon CJ and KmoI),
''' Twiner v Minister for Public Instr"cit0" (1956) 95 CLR 245,274,284 (Williams I); see generally
Fricke, Compulsory, 4cq"ismo" of Land in Austin!^^, above n 142,324; Brown, L@"dlinguistlion, above
n 137, chapter 4.
''' See, for example, the adoption of the coinparable value method of valuation over the productive
capacity method in River Bunk Ply Ltd v Commonwealth (1974) 48 ALJR 484,485(Stephen I), rioted in
Brown* LandAcq, ,hitio", above n 137, t4,011-t4,021 ; see also the r^jeerion of the discounted cash flow
method in the case of Alba"y v Commonwealth (1976) 60 LGRA 287,297,304 (Jarobs I); Fricke*
Compulsory, cq"ism^" of Landin flustr@!to, above n 142,351 352.

See Western Australia, Porn@"ronin, y Debates, Legislative Assembly* 19 August 1902,624 (Public
Work Bill, Second Reading) (Minister for Works, Hon CH Rason),

Western Australia, Porn@", e"ton, Debates, Legislative Council, 30 September 1902, 1302 (Public
Works Bill, Second Reading) (Hon ML Moss),

For an extract of relevant parts of the parliamentary debate, see also Standing Committee on Public
Administration and Finance, above n 123, [3.82]. Note, however, that betterment was successfully applied
to fund railways through the State Government receiving the increased value of property due to the
establishment of railways: see Roberis, above n 77,403.

S 15 P"61ic Works for ^mending11, ICi 1955 (WA), assented to on 13 December 1955, and considered
In Konow@low and Fdber v Ministerfor Works [1961] WAR 40,43 (Virtue J). For a further discussion of
amendments to the principal Act, see Fricke (ed), Con!putso, y ACq, ,inno, , of Land in 1/1/51ro/io. above n
142,219-222. Note, however, the later limitation regarding improvements made after the gazetting of the
notice but before the resumption to actual cost: see s 9 PI, b/ic Works Her Amendment der 1966 (WA).
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prevented the recovery of all loss or damage. "' Compensation was also expressly
denied for certain damage, 205

(b)

The second ingredient provided for damages for severance or other injurious affection.

This initially remained the same as previously provided for. '' A landowner could
receive compensation for damage sustained by reason of the severance of land from

adjoining retained land, which severance affected the retained land. "' However, by later
amendment, any enhancement of other land held by the claimant by public works or

proposed public works was to be set off against this compensation. Compensation for

injurious affection did not extend to injury arising from the execution of public works

on other land where none of the claimant's land had been resumed.

Damage sustained by severance or other injurious affection

.

The third ingredient was a discretionary percentage award of up to 10'0 for

resumption ''' where a claimant would have been better holding and developing the
land than receiving compensation. ' ' ' Market value plus an allowance of up to I O% was
the 'norm' and 'basic yardstick' for the determination of compensation. However,

provision was added for the Court to determine adequate compensation where the

Compulsory percentage

.

an See for example Koranwqlow and Febe", Mi"isjarjb, Work, [1961] WAR 40,4243 (Virtue I). In
this case, the <jusdem ge, ,eris rule was applied to s 63 (aa)(v) so as to exclude a claim of injurious
affection, in this case from recovery of loss or damage resulting from the depreciation in value of the
remaining land held by the plaintiff, due to the use of the resumed land for public works. However,
damage resulting from the cessation of building activities on the retained land due to the proposed use to
which the resumed land would be put was held to be within s 63(aa)(v) of the Act.

See e. g. s 101 Firblic Works ^or1902 (WA) on anyinconvenience or damage to land fronting a road or
railway.

Compare s 63(b) Public Works, 4c! 1902 (WA) with s IO(b) Lands Res"inprion der 1894 (WA).
See ^ 63(b) ofth. Ant a"d Han, ,, Mint, for16" Works (1914) 17 WAR 31,32-33 (MCMilla" CJ); se.

also Konowolow @"d Felbe, , Mi, ,,^to"16, Work, 1196/1 WAR 40,43.14 (Virtue I); but c. f, Worstey
Timber Company Limited , Mintsre?for Works (1933) 36 WALR 52.61^2 (Draper I), considered in
Fricke, Coinp"1301y, cq, ,ismb" of Landi","strand. above n 142,221.
208 s 9 pithljc works ACirtme"dine, rider 1966 (WA), assented to on 4 November 1966.
''' To that extent, the WA provisions were more restrictive than the position as existed in England:
Folkesione , Mat, pat, Tan Region PI@""ing, 4uihority [1968] WAR 164,167 (Virtue I).
210 s 63 (c) PMblic Works ACr 1902 (WA).
an See Wake v Minister, for Works SCWA 184178 N0 1091076 (Smith lit Date v Town of Cockb!, rin
WASC 731978 BC 7800019,24 (Smith I) also noted in Brown, L@"dA, q, ,mirin, , above n 137* t3,351;
Fricke (ed), Coinpt, holy Hey"kirio" of Landi, , Australia, above n 142,221, ciiing Life's @11d Frilldrvi//e
v Minisie, , for Works (unreporied decision, Jackson I) and Wake and Wande v M!hister for \0, .ks
(unreported decision, 1976, Smith J). The allowance could also be made where a resumption compelled a
change in invest meni, and the inconvenience and expenses associated with that change: see D, jinico v
Shit of Swan-Guil^ord [1969] WAR 183,186 (Mr Coinm Witson).
212 01.1mjco v Sh". e of Swan-Gulldy"ord [1969] WAR 183,186 (Mr Coinm Wilson).



provisions of the Act were inadequate to meet the 'special circumstances of the case'."'
This afforded wide judicial discretion to consider the resumption from the plaintiffs

perspective, but it did not extend to the inclusion of circumstances 'too remote' ''' nor
did it mean that compensation was assessed on the basis of reinstatement cost. "'

(d)

The fourth ingredient was mesrie profits between the date of the resumption and the date

of the award, or interest at 6% for the same period. "' More generous provisions as to
interest were later provided for. "' Costs were a discretionary award. "' However,
provided substantially more compensation was awarded than offered by the State, all

costs would be awarded, even if the compensation awarded was a little less than the

I ' d2j,compensation claimed.

Me srie profits or interest

5.3.4 Compensation by other statutory provision

Where land was resumed, the compensation provisions of the PWA might be varied or

not apply at all. Compensation for injurious affection might be curtailed, "' or a
diffierent method for its calculation might be prescribed. "' There might be a shorter
I' 'df I' " h 222limitation period for claiming compensation against an acquiring authority. A

particularly vexed issue related to compensation following resumption for street

2'3s 9 pubj^t Works AC! Amendment ^ct 1966 (WA), assented to on 4 November 1966; see Western
Australia, Pqr!^@merino, Debates, Legislative Assembly, 6 September 1966,694 (Mr RDSS Hutchinson,
Minister) (second reading speech); s 63(cXii) of the Public Works for 1902 (WA),
in D;4mico v Shite of Swan-G"i140rd [1969] WAR 183,185-186 (Mr Coinm Wilson). Here, this
included the alleged intention of overseas family members Ginigrating to Australia in the future and living
on the resumed land.

~" Ibid, 185-186; see also the discussion of this case in Brown, LandAcq"is, Won. ' An ex@minorio", above
n 113,256. Brown later argues (307,309) that 'the adoption of the principle of reinstatement is the
biggest single reform needed in the rules governing the award of compensation to dispossessed owners'.
Note that statutory provision for reinstatement as a basis for compensation was recognized only in s 250)
Lands Acquisition der 1969 (SA), On the possibility of applying reinstatement principles such as the WeSI
Midl, "d Baptist principle into s 63 of the Public Works Act 1902 (WA), see Brown, Land ^cq"ism'on.
above n 137, t3,301.
us S 63 (d) P"bfic Works Her 1902 (WA); see also Worst"y T, inb", Company L, mired , Minister/b"
Works (1933) 36 WALR 52,65 (Dayer I). Note that s 8 of the funds Resumpi!'0" ,ICJ 1896 (WA)
reviously provided for compensation to be paid with 6' 0 interest from the day of the taking.

S 9 Pith/ic Works, clame"dine"I'd 1972, assented to on 26 May 1972.
'' S 470(6)(b) Pathlic Works AC! 1902 (WA) as amended.

T, ,gnu"^ " M, '"isle" for Works [1967] WAR 32,34 (Hale ^; Brown, Land ACqi, ismo, ,, An
examination, above n 113,293.

See s 12(2a)-(d) Town PI@"rimg and Del, eloping, Incl 1928 (WA) as amended, which limited the
application of the Pointe Gourde principle, discussed by Fricke (ed), Con!PHIson, Ileq"isino11 of Land in
Austinliu, above n 142,232.

See e. g. s 5(4) MM"icinglit^ of F, ting"Ile Her 1925 (WA) as amended, which prescribed that
compensation 'shall be limited to a sum representing 111e depreciation in value (if any) of the remaining
land. .. '; see Les"wadie Hagh!s Pty Lid " City of Aem@"!/e [1965] WAR 132,136-137 (Wolff CJ).
''' see s 24(2) Metropolitan Water Supply Saverqge ondDr"fringe lid 1909 (WA).

21
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widening. "' This was the subject of litigation"' and a law reform report. "' in relation
to damages in the case of injury to land by the exercise of statutory powers, the Courts

might not pennit the cost of restoring the land to its fomier condition, where that cost

would be disproportionate to the injury to the land. '26

On resumption PUTSuant to the LA, the compensation provisions of the PWA applied

only to the extent that the land was used for town or suburban allotments, which was

rarely the case. "' Compensation was generally to be in the form of equivalent land or a
refund of moneys paid for the resumed land plus interest. "' Land might also be
resumed or selected from a pastoral lease under the LA for prescribed purposes,

whereupon compensation would be determined by reference to the fair value of all

lawful improvements. "' Land might be resumed for the purpose of a road without
payment of compensation, although provision was later made to compensate the owner

where equivalent land might be vested to the affected owner. 230
.

5.3.5 Arbitration

Notwithstanding the establishment of the Compensation Court under the PWA, in

practice over 99% of claims for compensation were settled by arbitration. " ' Settlement
by arbitration was offered to affected landowners on attractive ternis as to costs by the

Public Works Department. "' Arbitration was also a prescribed procedure for the

.
2-3 Downing, above n 178,362.
"' See e. g. L^, march, Heights Ply Ltd " City ofF, em@"t/e [1965] WAR 132,
'~' Law Reform Commission of Western Australia, Coinpe"sorto"for New Street Alignments, Report
(Project N0 39, March 1977).
us Jo"es v Shire of Perlh [1971] WAR 56* 61 (Jackson Ci)
'" s 11 L@"d Her 1933 (WA); Fricke (ed), Co"!PI, ISO, y ACq"intrb" of Land in Austinli", chore " 142,
225. Note also that compensation would be assessed under the Pubfic Works ^or 1902 (WA) with respect
to land resumed from a conditional purchase lease or homesLead farm.
us S 11 L@"d del 1933 (WA); Fricke (ed), Con!PMlsoJy Acquisition of Land in Austinli@, abo, e n 142,
225. Note also the ministerial discretion with respect to payment.
''' see ssj09-1/1 L@"d'or 1933 (WA); ss 17-18 L@"d'or, linendme"t, 4c! 1963 (WA).
230 s s LandAci/linend", err, c! 1962 (WA)
''' Fricke (ed), Coinp, ,ISO, y ACq"is, from ofL@"din Australia, above n 142,219; but compare Downing,
who described settlement only being reached 'after a period of horse trading and hard bargaining*: above
n 178,354. Commonwealth provision also adopted arbitration for the determination of compensation
claims: see s 18 Properly for Public PM, poses ACq, ,ismo, I lief 1901 (Cth); see also ss 26-27 Lqiids
xing, ,isItion ACr 1955 (Cth); S 38(I)(b) of the Lands Res"inprion AC!, 1906 (Cum, Where the
Commonwealth did acquire private land in Western Australia, it appears this was often by negotiation, to
the widespread satisfaction of landowners. See, for example, the Perlh airport experience between 1970-
1979, discussed in Australian Law Reform Commission, above n 11.11551
' ~ Fricke (ed), Con!pillso, :u 11cqi, is trio, , of Landi, , fillstr@lid. above n 142,219. Fricke also observes that
this has resulted in there being little development of compensation principles by WA courts. See also the
A1. him!to, I'd 1895 (WA); s 49A Public 1701*s ACi 1902 (WA)



datemiination of compensation for land resumed from crown tenants, '' and where
compensation was not agreed for land acquired for closer settlement. Arbitration is

not necessarily conclusive evidence of the State's regard for property rights concerning

resumption. Alternative dispute resolution was attractive to the State for pecuniary

reasons in the 1970s, and may emphasise settlement at the expense of the claimant's

empowerment. "' in addition, the arbitration process might restrict a party's ability to
have errors of law addressed by a court. 236

5.4

The State's regard for a landholder's mineral and petroleum rights requires a

determination of the extent to which a landholder's property rights as previously

identified were affected by new legislation; chiefly, the Milling Act 1904"' ('MA') and
the Petroleum 11ct of 1936 and 1967. "' All examination of key provisions suggests an

increasing public interest perspective of property rights with respect to minerals, This

included the expansion of crown grant reservations, the retrospective confiscation of

petroleum riglits, the extension of mining on private land, the widespread pegging of

agricultural land, and the operation of State Agreements. However, provision for

royalties in respect of base metals, compensation provisions in favour of the landowner

with respect to mining, and most importantly the farmer' s veto concerning land under

cultivation reveal a State cautious to disturb property rights. The uricompensated

retrospective confiscation of petroleum rights is difficult to reconcile with a State regard

for properly rights, but as suggested below, this may not be so significant,

Key Area 3 - Mineral and petroleum rights

5.4. I Crown reservation of minerals and ownership

New grants of freehold title were already required to reserve all nitnerals to the

Crown, "' The definition of 'minerals"" left the ownership of particular substances to

''' see s 1/1 L@"dAci1933 (WA) as amended, discussed in Fricke (ed), Coinp"1800, xing"in^ion ofL@,, d
in Austin/i@. above n 142,225
234 s 7(3) Closer Searleme"I'd 1927 (WA)
''' see D spencer* 'Exploding the Empowerment Myth of ADR' (1996) 3 Coinmerci@/ DiSPMe
Reso!, trio" Jour"@I 13, 17-23, in D Spencer and S Hardy, Dispute Resol"Ito" in Austinli", Cures,
Commenton, andM"ton^Is (Law Book Co, 2"' ed, 2009) [9.50].
''' See Leighto, , Contractors Lid v WeSIer, I A usImjin" Government Rat/ways Coinmissi0, , ( 1966) I 15
CLR 575,578 (Barwick CJ, MCTieman and Owen 11).
''' Assented to on 16 January 1904 and commenced on I March 1904 (see s 2 of that Act).
''' The Ferrulei, in Art 1936 (WA) was assented to on 11 December 1936. The Ferrule"in ACi 1967 (WA)
was assented to on 11 December 1967.

239 see para 5.4(c)(iii) of chapter 5 of this thesis.
240 s 15 Lq"dAc!1898 (WA).
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be resolved by the application of colornon law principles. Depth limits to crown

grants were substantially reduced for all lands not within the Goldfields or Mining

Districts from 1907, "' and as Mining Districts expanded, so the number of crown

grants with depth limits of only 40 fleet increased. "' Crown reservations were expanded
to include 'all phosphatic substances"" and in 1920 to include all mineral o11, ''' but in
other respects, the reservations in crown grants between 1898 and 1977 largely

remained the same, "' save in relation to petroleum, The MA confirmed the crown
ownership of gold, silver and other precious metals whether alienated from the Crown

or not, and that all other minerals not alienated in fee simple before I January 1898

were crown property.

.
Petroleum-Crown reservation and retrospective confiscation

In I 936, the reservation of 'all petroleum on or below the surface' occurred. "' The
State also retrospectiveIy confiscated petroleum, "' which extended to land grants made
without any reservation of petroleum at the time of the grant. ' A statutory regime for
the exploitation of petroleum was also established to the possible detriment of

''' s 3 Mining der 1904 (WA) defines minerals as 'all minerals other than gold, and all precious stories*.
However, note the prescribed definition of 'minerals' in s 1/5 of the Act concerning mining on private
land.

242 Lang and Crommelin* above n 9* PI21.
''' The depth limit for all lands other than within the Goldfields and Mining Distticts was reduced from
2,000 feel to 200 feet, while for lands within the Goldfields and Mining Districts, the depth remained at
40 feet: see Western Australia, Governme"! Gazelle, 9 March 1906,816 (operative from I January 1907),
cited in Department of Lands, Western Australia, Crown L@"d Administra!ion and Registration Practice
Manual fluly, 2013) [2.3.6.1]. Depth limits remained unchanged under the mindrtc! 1933, Regulation 15,
Western Australia, Government Gazet!e, (N0 12), 2 March 1934* 293; Western Australia* Governme"I
Gazelle, I August 1968.
'" Department of Lands, ^bid, t2.3.6.11.
2'5 s 2 L@"d^ct, 4me"dine"!, or 1909 (WA), assented to on 21 December 1909.
''' s 3 Mining ACi Amendment der 1920 (WA), assented to on 31 December 1920. The Minister for
Mines admitted that such a provision was frequently looked upon by the legal fraternity 'as an act of
repudiation or confiscation. .. without compensation to the owner. ' However, the provision was justified
on the basis of being consistent with the already existing policy of mining crown minerals on private
properly, and difficulties experienced by the Empire during the Great War: see Western Australia,
Parliamentary Debates, Legislative Assembly, 23 October 1920,1307-1308 (Mining Act Amendment
Bill, Second Reading) (Minister for Mines, HDn I Scaddan).

Compare s 15 Land Act 1898 (WA) and s 15(I) Land Her 1933 (WA); see, however, minor
amendments, such as s 2 Milling Act lime"dine, ,, Itct (N0 2) 1932 (WA) assented 10 on 30 December
1932, which deemed tailings and other mining material to be the absolute properly of the Crown,
2.8 s 1/7(I) and (2) Mining, ct 1904 (WA).
''' S 10 petroleum ACi 1936 (WA). Note similar provisions were made in other states; but c. f. co"Ira the
position in the Australian Capital Territory: see Lang and Crommelin, above n 9, t2201, This provision
was replicated in 1967: s 10 Petrolei, in kid 1967 (WA)

S 9 Pelrole"in ACi 1936 (WA); see also MMIa, Id Rat^way Coinp@"y 91 WeSIern1/1, sir@/in Lid v Slate of
We$!er, , must, airo gild WeSI Austin/io, I Pelrole""I Pry Lid (1954) 57 WALR I, 8 (Dwyer C, ). This

.

,4

25

^rovision was replicated in 1967: s 9 Perl, old, in ACi 1967 (WA).'' See Midla"d Railwa. v Co of Western dusty@/i@ Lid v Stole of Western AIMra/^^. SIaie of WeSIer"
Aun. "/in ,, MMI@"of Railwqy Co of WeSIer" Amurofto Lid [1956] 3 ALL ER 272,278279 (Lord Cohen
(PC)).



landowners. The State might enter land to search for and obtain petroleum. "' The State

might also issue prospecting licences"' and exploration permits for petroleum, except
upon land that was or near cultivated land, or near a township. Petroleum leases could

be issued over private land declared to be an oilfield. "' The minister might grant a
licence for the construction of a petroleum pipeline upon land, which pipeline remained

the property of the licence holder. "' The Crown claimed property in helium discovered
in land the subject of a petroleum lease. "' The State might also resume land, "' and had
pre-emption rights over all petroleum upon the proclamation of a national or state

emergency.

54.2 Mining on private land

Fundamental to the principles of State mining laws was an early acceptance that

minerals belonged to the co, lullunity and that the Crown could authorize mining on any

land. "' The A^IA aimed to extend the right to mine on private land so as to include base

metals on private land alienated prior to the Land del 1898, where the Crown had not

reserved base metals. "' Mining, including on private land, was encouraged by miners'
subsidies, "' State geologists might enter private land for geological investigations. "'

252 s 11(I) petroleum, ct 1936 (WA); see also s 11(I)(b) Pelrole"in lid 1967(WA).
''' see s 42(I) Pelrole"in ACi 1936 (WA); see also s 20(I) regarding general powers of entry by a
licensee; see also s 14(I) Perrole, ,in ^ci1967 (WA),
''' see s 32(I) Petrole"in der 1936 (WA); see Part M Div U on exploration permits under the Petroleum
^of 1967(WA),
''' see s 28 Parole"in ACi 1936 (WA); note this limitation was later changed to 'private land not
exceeding one half acre in extent': see s 16(I)(a) Petroleum ^or 1967 (WA).
''' ss 15(a) and 55(l) Pet, old, in ,let 1936 (WA); regarding the 1967 Act, see Part 11, Div 1/1 on

roduction licences for petroleum.
' S 57 Petroleumi Pipelines, IC! 1967 (WA).

''' s 14 Ferrulej, in ,IC! 1936 (WA). In the 1967 Act, s 5(I) included helium within the definition of

^etroleum,'' Ibid, s 12(I. Note that in this event, the landowner would be entitled to compensation in the manner
prescribed by the Public Works der 1902 (WA); see s 12(2) Petroleum ACr 1936 (WA); see also s 12(I)
and (3) Petrole"in 4.1 1967(WA).
260 s 13(I) patrole"in ^ct 1936 (WA); see also s 13(I) Parole"in 4.1 1967 (WA).

is Ballye, (ed), 7%e Cyclonediu of Western Austin/to illl"sir"re41 in Tw, rat"mes (HUSsey &
Gillingham Ltd, V01.11,19/3) 294; see also chapter 4, paragraph 4.5(c) of this thesis regarding the
Minihg on Private Property, c! 1897 (WA) and the Mining on Private Property, c, 1898 (WA).
''' western Australia, Purl^^men, @, y Deb@res, Legislative Assembly, 26 August 1903,676,693 (Mining
Bill, Second Reading Speech) (Minister for Mines, Hon H Gregory). Under the Minimg o, I Private
Properly der 1898 (WA), ss 56-62 only continued to operate in relation to the Hampton Lands and
Railway Syndicate; see s 4 Miming ACi 1904 (WA). In relation to the common law ownership of minerals
and the early shift to public interest perspectives affecting mineral rights, see chapter 4 of this thesis at

261

garagraph 4.5."' Mi, ,ing Develop", e"! ACi 1902 (WA), assented to on 11 December 1902, S 3 of the Act defined 'mine'
to include land held under the Mining on Primie Property ACi 1898 (WA). The Act remained in force
throughout this period.
26' s 2, Min, fig ACMme, ,dine"! ^or 1937 (WA), assented to on 18 January 1938.

.
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WA's mining laws were soon regarded as the most liberal when compared with other

States.

Private land and the limited stat"tory mining tenure with respect to

privately owned minerals

The mining of crown minerals on 'private land' was governed chiefly by Part Vl of the

MA. "' 'Private land' was broadly defined ''' but excluded mining for minerals other
than gold, silver and precious metals where the land was alienated prior to I January

1899, unless the land was brought under the Act by the minister with approval by the

Governor where there was a reasonable probability that the land contained minerals in

payable quantities, "' If a notice was issued that the land would become subject to Part
Vl of the MA, the landowner could register an exclusive right to mine for specified

minerals, "' thereby affording the landowner preferential rights. "' The land was then to
be worked by the landowner but without liability for rent or royalties. "' Landowners
could also claim a mining lease over their own land. The opening of private land to

the mining of privately owned minerals represented a 'radical interference. .. with the

.

.

Battye, (ed), above n 261,301.
By later amendment* the relevant provisions of the Mimhgrtc! 1904 (WA) regarding mining on private

land were ss 136-185 of Part VU.

'Private land' was broadly defined to include any estate of freehold or which was 'the subject of any
conditional purchase agreement', or of any lease 'with or without the right of acquiring the fee simple*,
excluding a lease for pastoral or timber purposes: see s 1/5 Mining ^ct 1904 (WA). This was consistent
with the definition of 'private land' in s 3 Miming on Prim!e Prayer^^ Act 1898 (WA)

See ss 1/5, and especially ss154,156 Mining, ct 1904 (WA) regarding the bringing of exempted land
under the operations of the Act. That process might be initiated by a petition from any person to bring the
land under the operation of the Act. Where land alienated prior to I January 1889 was not brought under
the Act, only ss 175-185 of the Mining AC! 1904 (WA) as amended applied to such land, while sections
136-174 applied to alienated land where the minerals were reserved to the Crown: see Western Australia,
Committee of Inquiry, Report of the Coinmiitee off"q"try. ^ppoi", ed to ing"ire into, grid repor! on, lire
operation offhe Mi, ling AC! of, he Stole grid to repori o, I whether ony grid whoi amendments should be
",@deroIheMi"ing^ci1904 (1971) 67.

S 157 Mi, Ii"g, ci 1904, later s 178 Mining ACi 1904 as amended. Part Vl of the Act also later became
Part Vll of the amended Act,

Note Lang and Crommelin, above n 9, t1071. The authors regard the discretion afforded 10 the Minister
in deciding whether to respond to the petition, and the landowner's consequent preferential mining rights,
as a 'problein' on tlie basis that it operated as a distilcentive to mining. Such views. however, fail to
explain why the petitioning miner who had 00 property rights in the private land should in any way
outweigh the respect to be afforded to the mineral rights of the landowner.

See s 159 Mining, ci 1904 (WA), later s 180 Min^jig, c! 1904 as amended. Failure to work the land as
required by the Act could result in the landowner's exclusive riglIt to mine being cancelled: see ss 163-
164 Mir, ing, or 1904 and later ss182-184 Miming, 4ci1904 as amended.
_7-Ibid, s 137.



common law rights of a landowner, ,. Even when he owns the minerals in his land he

must suffer them to be mined unless he be active in mining them himself . '

(b) Miners' rights, mining leases and mining tenements

The A^IA provided for the issue of a miner's right, "' which was a statutory licence"'
granting certain privileges"' but did not constitute an interest in land. "' The holder of a
miner's right could seek a permit to enter private land. Public interest considerations

I tt 'de t'o fam'rim a I'cat'on"'A rosectin areami htwere irrelevant to a consideration of a mining application. A prospecting area might

be registered over private land for up to 6 months, "' during which period the miner
could seek a mining lease, "' Private land might be occupied as a mining tenement, "'
conferring a right to mine upon the miner. "' A mining lease conferred exclusive rights
of occupancy for up to 21 years"" A landowner could inspect ground workings, "' but
otherwise had limited rights of re-entry. 286

interference with vested interests was justified on grounds that it was not in the national

interest that a mineral belt not be worked, and the claimed fairness of the compensation

afforded to landowners. "' Recognition was afforded to landowners holding land

alienated prior to 1899 where the owners owned all minerals other than gold, silver and

precious metals, such owners receiving royalties from that mining.

Wade v New Sowih Water (1969) 121 CLR 177,195 (WindeyerI) on the Mining, c! 1906 (NSW)*
considered in isR Forbes and AG Lang, ^"strong" Mining gild Petroleum Laws, (Butterworths, 2"' ed,
1987) [1044].

' s 16 Miming AC! 1904 (WA).
' See Re 81e"coe (1900) 2 WALR 83.87 (Stone I) on a miner's right under the Goldyi"Ith ^ci 1895

(WA); see also Adamso, , , Hayes (1973) 130 CLR 276,288 (Barwick CJ).
' On the privileges granted by a miner's right over crown land, see s 26 Mining AC! 1904 (WA). In
relation to private land, see the more limited rights to mine per s 134.
'''1bjd, s 130; Bowe" , Shatigraphic Explorations P L & Key '97/1 WAR 1/9* 124 (Wickham I).
278 Ibid, s 124, which became s 146 of the amended Act.
''' I see, 'Public Interest and the Mining Act (WA)' (2007) Mardoch University E Low lowr"@I, 14(2),
123, citingHazlerivR"sinusse" [1973] WARI41.
''' See Mining Regulation 134 discussed in Lang and Crommelin, above n 9, [809.2]. The warden had
discretion whether to register a prospecting area: see Reg 5,18/11,
"' See Reg 135, discussed in 161^.
282 s 132 Mining, of 1904 (WA).
283 Ibid, S 134.
''' See D Reed, Austinli"" Mineral Reso"rees. ' 11 Rayon on L@w @"d Polity (1<eport Publications, 1979)
[5.14].
285 s 139 Miming ^c1 1904 (WA)
_861bid, s 153.

Western Australia, Purlin", e, ,idly Debates, Legislative Assembly, 26 August 1903,693 (Mining Bill,
Second Reading Speech) (Minister for Mines). However, s 147 Mining ACi 1904 (WA) provided that in
assessing compensation, no allowance was to be made for gold or minerals.
''' See ss 175-185 Mining 11ci 1904 (WA) as amended, discussed in Rayon offhe Commitree of In911irv,
above n 268,67. The Report states that these provisions should be regarded as 'obsolete'.
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land.A qualified exemption from mining tenements was afforded to prescribed

However, by 1970, Parliament, aware of 'farms and private properties being over-run

by peggers',"' introduced a new qualified exemption from mining for certain private
lands, including 'land under cultivation', but which was now expansively defined. '
This controversial provision was openly acknowledged to give 'wider protection' to

private property owners, A subsequent Committee of inquiry reported that it was said

that as a result of this amendment, 'there is practically no private land available for

I th rivate wn r consents ,293mining unless the private owner consents. '

The farmer's veto

.

In 1971, it was recommended that ss 139-185 of the MA be replaced with a ban on

prospecting or mining on private land without the written consent of the owner and

occupier. "' The Conmnittee saw no justification for affording precedence to the
t I t ri hts of miners over a landowner's common law ri hts ''' Public interest instatutory rights of miners over a landowner's common law rights. Public interest in

mining would be secured by the Crown's power of resumption of private land for

mining, with compensation to the affected landowner for any privately owned
minerals, "' This reconunendation did not become law

5.4.3 Compensation

.

The compensation afforded to landholders affected by mining depended upon whether

the mining was of privately owned minerals, crown minerals or petroleum

''' s 1/9 Mining del 1904 (WA) on land used as or near a yard, garden, orchard or cultivated field, or
near any municipality, township or reservoir. Note this provision potentially afforded a landowner greater
protection than the earlier provisions of s 6 Mining on Private Property, 4cr 1898 (WA), since it extended
the exclusion of mining to within a prescribed distance from certain private land uses. Land might also be
exempted by the Governor.
''' western Australia, Parliamentary Debates, Legislative Assembly, 21 April 1970* 3341 (Mining Act
Amendment Bill, Second Reading) (Mr Bovell). Mr Bovell also referred to the expense landowners were
put to in objecting to the grant of mining tenements over their lands; see also Western Australia,
Parliamentary Debates, Legislative Assembly* 23 Apr11 1970,3412 (Mining Act Amendment Bill,
Second Reading) (Mr Moir)
'''s 3 Mining ,4ct Ame, ,dine, ,! der 1970 (WA), assented to on 27 May 1970, which re-enacted with
amendments a new s 140 of the Mini, ,g ACr 1904 (WA). Note, however, the introduction of the
requirement of 'bona fide and regular use* regarding the exempted land in s 140(I)(a) Mining, 4c! 1904
(WA) as amended.
''' western Australia, P@71iq", onton, Deb@Jus, Legislative Assembly, 23 April 1970,3412, (Mining Act
Amendment Bill, Second Reading, ) (Mr Moir). Mr Moir acknowledged 'Some of the provisions relating
to private land may be a little too farfetched. ' The Opposition failed in their efforts to have the
Amendment Bill referred to a Select Committee

''' R<!, on of the Commit!ee offing"in, , above n 268,68. This possibility had been acknowledged earlier
by Mr Moir: see Western Australia, Porn@,, Ichi@rv Debotes, Legislative Assembly, 23 April 1970,3412
(Mining Act Amendment Bill, Second Reading, ) (Mr Moir).
294 Repoyj offhe Coin"linee @11, Iq"i, ^, above n 268.72
,95 Ibid, 72.
'96Ibid, Recommendation 15,73.
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Regarding privately owned minerals affected by the grant of a statutory mining tenure

as a result of land alienated prior to I January 1899 having been brought under the

operation of the Act, 90% of all rent and royalty received by the Crown was paid to the

landowner. "' Compensation was afforded for resumed land and privately owned
I 298minerals.

Private land affected by mining of private minerals

Compensation was required to be paid to the owner and occupier of private land to

which the A^IA applied and which was affected by the mining of crown minerals,

However, compensation was limited to the deprivation of and damage to the surface and

improvements, severance, rights of way and consequential damages, No allowance

was made for any gold or minerals. "' Without agreement as to compensation, the
matter was to be determined by the Warden's Court. "' The owner and occupier of
nearby land were also entitled to compensation for any loss or damage suffered.

Private land might be resumed for mining, with compensation afforded under the

pwA ''' but a Committee of Inquiry was unaware of any exercise of this power. "'

Private land affected by mining of crown minerals

Eventually, the A^IA was considered to favour landowners over miners. "' The exclusion
of land under cultivation from mining, without the landholder's consent, "' and the

requirement to pay compensation to the landowner or have written agreement as to

payment, prior to mining, enabled landholders to negotiate substantial compensation

''' See s 179 Mining, 4ci1904 (WA) as amended; Lang and Crommelin, above n 9, [1057]; see also us
175-185 Mining, of 1904 (WA) as amended, discussed in Report @1the Commitree off"91n, y, above n
268.67. The Report stated that these provisions should be regarded as 'obsolete',
''' S 142 Mining ACi1904 (WA) and Reg 128, discussed in Lang and CTommelin, above n 9, t10/1 I.
"' S 168 of the in", hg for 1904 (WA) as amended; Report offh" Coinmiiiee 91thq"iru above n 268,68;
see also the original ss 147 and 151 Mining AC! 1904 (WA) regarding compensation for further damage.
3001bjd* s 147; s 168 Act as amended
301 Ibid, s 148
302 Ibid, s 150
''' see ss 142, 143 Mining der 1904 (WA) as amended. The original resumption provisions were
contained in ss 121-123 Minting ACr1904 (WA).
304 Rayon @1the Coinmii!ee @11"9111rv. above n 268,69. The Committee further considered that the power
would not be exercised lightly in any event.
''' see M Hunt, 'The Mining Act of 1978' (1981) 55 ,IU 317,324, discussing s 140 of the Mining, or
1904-1978 (WA).
306 see s 140 of the Mining, or1904-1978 (WA).
'' see s 157 Mining AC! 1904 (WA) as amended, discussed in Rayon @1the Commitree off"gumJ, above
n 268.68; see also the original s 136 Mi"ing, IC! 1904 (WA).

.
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payments as a condition to their consent to mining, thereby effective Iy compensating

the landowner for the Crown's minerals, 308

Upon entry by the State, a landowner was afforded compensation only for 'deprivation

of the possession of the surface'."' A licensee was liable to compensate the owner and
occupier of private land for the right to occupy that land, which compensation could be

detennined conclusiveIy by a warden. "' No allowance was to be made to the landowner
or occupier for any gold, minerals or mineral oil known or supposed to be in the land.

Compensation was required to be agreed or paid, before a licence was issued. A

neighbouring landowner in the vicinity of a petroleum lease or licence was also entitled

to compensation. "' Further damage to the land surface or improvements during the
petroleum lease or licence term was also coinpensable.

Private land affected by petroleum activities

.

The uricompensated expropriation of petroleum rights might demonstrate a State

disregard for property rights, particularly if this is compared with the prospective

approach adopted by the State regarding metallic minerals, where already acquired

rights were not affected. "' Concerns included that the resumption of petroleum should
be treated in the same way as a compensated resumption of land, and that grants once

made should not be withdrawn. "' However, while others accepted that it was 'in

principle. ., a breach of contract to take away [petroleum rights],' petroleum was

treated as a special case. Its discovery required significant financial expenditure, the
f rt d ff ' t t' ''' the determination of whatengagement of experts and efficient organization, the determination of what

particular land oil had been extracted from was problematic, and the resumption
.

''' Hunt 'The Mining Act of 1978', above n 305,324. Compensation was to comprise loss of possession
of the surf^ce, damage to the surface and any improvements, severance of the land to be mined from other
land, for rights of way and consequential damage: see Lang and CTommelin, above n 9, [1041] rioting ss
168 and 172 Mi"ing for 1904 (WA); see also Rayon of the COMm, '1100 @11"91, fry. above n 268.68. The
owner and occupier of adjoining land were also entitled to compensation for loss or damage: see s 171
Mining, ct 1904 (WA) as amended.
''' s 11(I)(b) Pelroie"in 11ct 1936 (WA), Note, however, the limited provision for compensation under
the Public Works ^ct 1902; see s 11(2) and (3) Parole, ,in Act 1936 (WA).
''' See ss 21-24 Petroleum ACr 1936 (WA); note under the 1967 Act, the amount of compensation was 10
be determined by the nearest Local Court see s 17(4) Petroleum AC! 1967 (WA).
" ' S 22 Petroleum, IC! 1936 (WA); see also s 24(2) Petroleum del 1967 (WA).
312Ibid, s 27; see also s 20(I) of the 1967 Act (WA).
3131bjd, s 25; see also s 18 of the 1967 Act (WA)
'"Ibid, s 26; see also s 19 of the 1967 Act (WA)
315 Lang and Crommelin, above n 9, t2201.
''' western Australia, Pornn"rentaly Debates, Legislative Council, 28 October 1936* 14/9 (Hon J
Nicholson).
317 Ib^^, 1420 (Hon HSW Parked.
''' Ibid 1420, (Chief Secretary).
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involved the taking away of a substance likely unknown to the landowner. "' These

arguments prevailed, and compensation for the disturbance of surface rights became the

focus of Parliament. 320

While this thesis maintains that the availability and adequacy of just compensation is

essential to the State's regard for property rights, additional arguments might be

advanced against compensating a landowner whose petroleum rights were resumed, A

narrow argtiment is that any landowner was always exposed to the risk that freehold

interests in land might be adversely affected by subsequent legislative provision, by the

very ternis of their agreement with the State. "' However, that argument might also be

expressed in rather different terms--of property rights being displaced by the State's

subsequent exercise of powers undiscoverable at the time of agreement with the

State. "' A better argument is simply that the uricompensated resumption of petroleum
can be explained on the basis of national defence considerations ''' which was
consistent with the foundations of the Crown's prerogative over royal metals on

defience"' and circumstances of 'prolonged national emergency'."' Accordingly, the
unicornpensated resumption of petroleum rights is less significant, at least when

compared with the State resumption of other property, such as surface rights.

54.4 State Agreements

Particularly during the 1960s and 1970s, the State entered into written agreements with

miners to exploit certain minerals, "' which agreements Parliament then ratified. "'

Ibid, 1420 (Hon HSW Parker). Having regard to the rights associated at common law with the
possession of land, this might be considered to be a weak argument, since an o00upier can possess items
under land, without knowledge of the existence of those items: see e. g. Soulh Slay'ordsh, ^e Water Co v
Shorm"" [1896] 2 QB 44, However, the rights of an occupier over Items beneath the land surface has more to do
with the consequences of the occupier's manif;est control of that land, while issues with respect 10 petroleum rights
arise from the common law ownership of subsoil which tends to diminish this otherwise significant poini.
''' western Australia* Porn@", onto, y Debates, Legislative Council, 10 November 1936,1660 (Hon HSW
Father).
'" Ibid. See also MMIc, ?d halfway Co o1 \^ Lid v Slate of W, I and Wad Aum, chain Petroleum Ply,
Limited (1954) 57 WALR I; MMI""d Railway Co of \, Ltd , Stole of 174. Store of IPA , Midlo"of
R@ifw@y Co of \A Lid [1956] 3 ALL ER 272 considered earlier in this chapter at paragraph 5.2(c)(iii).
"' See chapter 3 of this thesis, in particular Sire, e " Min^^rerjbr L@"ds (1904) 6 WAL R 178,183
(Parker I).
''' see western Australia, Pornome"!@, y Debates, Legislative Council, 21 October 1936,1259 (Chief
Secretary), Hon WH Kitson thought it 'expedient that the State should have this power to safeguard its
own interests in times of war. '

"' Cadi" Hold^^gs Ply Lid ,, Slate QINew Sonih Water (2010) 242 CLR 195,203 (French CJ).
325 Ibid, 227 (Gummow, Hayne, Heydon and Crennan 11).
'.' A review of the state agreements for this period reveals that iron ore was the subject of 18 state
agreements, nickel was the subject of 3 state agreements, alumina was the subject of 6 state agreements,
salt was the subject of 5 state agreements, mineral sands was the subject of 2 state agreements, and
uranium one slate agreement. Two state agreements in relation to coal were just outside of this period
(1979): see Reed, above n 284, Appendix A, 153 154

.

.
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There was a lack of consistency in approach to State Agreements. Some agreements

were given the force of law as if enacted in the ratifying act, while others were simply

endorsed by a bare statutory approval. "' It was usual for a State Agreement to modify
or override the MA to facilitate aspects of the agreement. "' Special provision was also
made for the disposal of crown land for agricultural purposes, '

Although there was debate on the effect of State Agreements, "' they could render a
landowner or occupier vulnerable to the overriding laws, For example, a refinery to

produce alumina at or near Worsley was established by State Agreement under the

Alum, '"a R<;linen, (,,'orsl<y) figreeme"! Inct 1973. "' The agreement included reference
to the grant of a mineral lease over privately held land in respect of which mineral rights

were reserved to the Crown. "' By amending Act ''' authority was granted for the joint
venturer to apply to dispense with the obtaining of a landowner's and occupier's

consent to mining on privately owned land, where that consent had been unreasonably

withheld or refused. "' Other examples might include a modification of resumption
procedures.

.

5.5

The State's regard for a landholder's water rights requires a consideration of the extent

to which a landholder's water rights considered in chapter 4 were affected by new

legislation, chiefly the Rz^his in Water and fin^orion net 1914 ('RWIA')."' This
chapter focuses on the earlier part of itlis period, since the latter is not marked by any

Key Area 4 - Water Rights

o
'' Ibid, Appendix A, 153-1541ists all state agreements; see also M Hunt, Mining Low in Western
AIMrolio (Federation Press, 4" ed, 2009) 11.5.21; see also LA Warnick, 'State Agreements The Legal
Effect of Statutory Endorsement' (1982) 4 ampU I
''' see L Warnick, 'State Agreements' (1988) 62 AU 878,883.
''' Ibid, 883,886; for an example of an agreement endorsed by bare statutory approval, see Iron Ore
(Wine"o0m) Agreement AC! 1972 (WA); for a list of state agreements by bare statutory approval, see
Warnick, 886, in 26; for a discussion of the distinction between a statutory provision which gives validity
to a contract and a statutory provision which imposes a statutory obligation upon the contracting parties,
see Sonkey v mill@in (1978) 21 ALR 505,566 (Mason I)
''' Reed* above n 284, [5.17]; see e. g. ss4, Slum, 0, e (W^nanoom) Agreeme"!, or 1972 (WA)
331 s 2 Land, CIAme, ,dine"MCI(7V0 3) 1956
''. See e. g. KD MacDonald, 'The Negotiation of State Agreements with State Governments relating 10 the
Development of Mineral Ventures' (1977) I AMPU 29, cited in Hunt, Mining Low in Western, 4"strait@,
above n 327, [1.5.2]
333 R Hillman, 'The Future Role for State Agreements in Western Australia' (2006) 25.4REU 293,297
334 Act N0 67 of 1973, assented to on 28 November 1973.
3354n, ", hid Refinery orors!ey) ^greeme"! ACi 1973, s 7
''' A1^,", in@ Refinery ororsley) ^g"", me, ,14ci, mending11 Her 1978 (WA), assented to 15 May 1978.

See s 9(a) of the A1"mine Refinery (Worthy) Agreement A, t hare, ,dine"I ,IC, 1978 (WA); Hillman,
above n 333,297, fn 44,
''' Hunt, Min, '"g Law IIJ WeSIer" Allslr"Ifo. above n 327, [1.5.6.8]
''' Act N0 19 of 19/4, assented to on 22 September 19/4
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significant refbrrn. ''' There are conflicting assessments of this period. The period may
be characterized as one in which a transition occurred from a system of water resources

management based on coriumon law rights to one based on the Crown ownership of

water resources. "' On the other hand, WA did not engage in a nationalization of water
use rights to the extent undertaken in Victoria. ''' It might be said that when faced with a
common law system ill-suited to the conditions of Western Australia, the State did not

follow the direction of the imperial legislature in seeking to overturn riparian rights, "'
instead pemiitting common law rights to co-exist, albeit in a limited and fragile fonn.

These conflicting perspectives are considered alongside State assertions of control over

water, in particular natural waters and watercourse beds, and control by statutory

licences, alongside the benefits brought to landowners by a statutory redefining of

riparian rights, revealing the State to show a frequent disregard for established water

rights, but a willingness at the same time to afford new statutory rights to landowners.

55.1 State assertions of control over water

This early period is characterized by the State's various attempts to assert control over

water, although consumptive demands shaped water legislation across Australia

throughout this period. There was a resultant preoccupation with irrigation, water

extraction and how to deal with the competing interests of consumers, rather than

environmental considerations. ''' Key measures to control water and the water rights of
landholders are outlined below.

(a)

in 19/2, the State Labor Government, keen to promote irrigation, attempted to

extinguish riparian rights. Even the Opposition conceded that 'private ownership

State control of natural waters

''' R Banyard, 'Current Objectives in Administration of Water Resources' in ER Bamett, A Cardner and
B Humphries, Wafer Resources L@w andM""ugeme, ,, in Western Alls!rnfia (UWA, Perth, 1995) 80.
''' A Cardner, 'Water Resources Law Reform' (1998) 15 (6) EPU377,379
''' see s 5 fryig"fro, , ACi 1886. Act N0 898 (Vic); SD Clark and A1 Myers, 'Vexing and Divesting: The
Victorian Groundwater Act 1969'(1969) 7 Me16 U LOTV Rev 237.1n Victoria, the vesting of beds and
banks of boundary waters in the Crown prevented the accrualof riparian rights.
''' see R Bamett, 'The Development of Water Law in Western Australia' in RFI Bameti, A Oardner and
B Humphries, Water Resources Low andM@"@geme"rin Western Alls!raft@ rowA, Perth, 1995), t91.
''' p Tan 'Legal Issues Relating to Water Use' in C Mobbs and K Moore, P, operty, : Rights @"d
Respo, ,SIbiliiies CMn, e, ,I A1, sir"/ion Thinking (Land & Water Australia* 2002) 13,19. In the case of the
Rights in Worer a, ,dlrrigoi, on del 1914, it was the need to provide water relief to Harvey without fear of
injunction for which the enactment of the Act was deemed essential: see Western Australia,
Parliamentary Debates, Legislative Assembly, 3 September 19/4, (1053) (Minister for Works)
''' see of s Rights in Water and Irrigation Bill 19/2 (WA) discussed by Bamett, 'The Development of
Water Law in Western Australia'. above n 343,52 54. ; see also A Cardner, R Banleit and I Gray, Water
Resources Law (LexisNexis, 2009) 19.71
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must stand on one side* when the interests of the State otherwise required. However,

private perspectives of property rights, in particular concerning the uricompensated

extinguishment of riparian rights, led to the Bill lapsing. "' The extinguishment of water
rights purchased by landholders without compensation remained a feature of

parliamentary debate when an amended Bill was re-tabled in 19/4. "' This Bill was
passed, incidentally in the same year that the reception of riparian rights into the laws of

Western Australia was confirmed. "' The express purpose of the RWIA concerned
rights in natural waters, the making of provision for the conservation and utilisation of

water for industrial irrigation, and the management of irrigation works. All natural

waters were vested in the Crown. "' initially, the vesting was Iirntted to irrigation
districts"' and certain spring waters"' but this later extended to surface water in any

I' d 354proclaimed areas.
.

There is speculation as to whether the vesting of natural waters amounts to absolute

crown ownership and, consequently, the extinguishment of riparian rights in natural

waters, or whether it is merely to be equated with a declaration of State sovereignty to

control, "' Early NSW authority suggests the extinguishment of riparian rights. It has

also been suggested that in 19/4, it would have been reasonable to conclude as such. "

.

''' see Western Australia, PCIfi@menialI. ^ Debates, Legislative Assembly, 24 September 19/2,1924 (Mr
George). Mr George, however, thought that the provision of compensation to affected owners was
essential.

''' see Battlett, 'The Development of Water Law in Western Australia', above n 343,54; A Oardner et al,
Water Resources Low. above n 345* t9.71.
''' See Western Australia, Pqrrrame"lapy Deb"leg, Legislative Assembly, 24 September 19/2,1924,1926
(Mr George).
3^9 M@ysh@in, Culle, , (1914) 16 WAR 92.
350 Rights in Water and Irrigation AC! 1914 (WA).
''' Ibid, s 4(I). Note the vesting of natural waters extended 10 'subterranean source of supply': s 4.
''' Ibid, s 27; Rights in Worer gridlrriga!ion, ct Amend", ant ACi 1939; see also s 28(I) of the Act on the
power of the Minister to constitute any defined part ofthe State an Irrigation District; s 29 of the Act on
the power of the Minister to alter boundaries of Irrigation Distticts; see also Rights in Worer ""d
Irrigation ^ci^marline"I'd 1949 (WA).
353 s 4(3) Ri^his in W@Ier ond/rr!:golio, incl 1914 (WA),
''' Act N0 16,1939; see Bamett, 'The Development of Water Law in Western Australia', above n 343,
55; see also R Bamett, 'A Comparative Examination of Crown Rights and Private Rights to Water in
Western Australia: Ownership, Riparian Rights and Groundwater' in RH Bamett* A Gardner and S
Mascher, Wafer Law in WeSIer, , fills!rang. Co"!par"lit, e SIMdies und Optionsjbr Reform (ITWA, Pelth,
1997) [3.4].
''' see Bamett at al, Ward. Law in Western ,"draff", above n 354, [3.51,14.5.11-[4.5.2].
''' see Hunso" v Gross. v 01/16, GoldMi, ,ing Co (1900) 17 un 01SW) 187,187-188 (Stephen J), 199
(Cohen J), and discussed by Bartlett, 'The Development of Water Law in Western Australia', above n
343, [3.1. I]; but cfco, ,I, ,a the opinions of some members of the Parliament of New South Wales, rioted in
A Gardner ei al, Water Resources inw, above n 345, t9.51.
'' see Battletr, 'The Development of Water Lawin Western Australia'. above n 343, [3.1. I].
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However, control rather than ownership was eventually held to be the position in

wA ''' although this position has been criticised. "'

The Crown's right to the use and control of water in any watercourse, therefore, did not

extinguish the common law rights of riparian owners. Coinnion law riglits continued to

co-exist with the rights of the Crown, "' For example, the vesting of natural waters to
the Crown did not prevent an owner or occupier from draining land or making any darn

or tank, provided that the flow was not sensibly diminished. "' However, the Crown's
superior rights could be exercised in derogation of common law rights, "' revealing the
ultimate prevailing of public interest perspectives. Where the Crown exercised control,

injuristive relief was refused. 363

(b)

From 19/4, the beds of watercourses were deemed always to have been crown property,

despite any contrary prior alienation, "' as part of the Crown's scheme to control surface
water, "' This did not prevent a landowner or occupier from access, "' a remedy in
trespass, "' or seeking to protect his land from damage by erosion or flooding. Private

Waterco"rse beds deemed crown property

us R, pqff',, F, /jus [1975] WAR 27,31 (Virtue SPJ) applying rho, pe 's Lid, Grow Pastoral Co Ply^ Ltd
(1955) 92 CLR 317,330 (Fullager I). This line of reasoning is also supported by SD Clark and IA
Reinrd, 'The Riparian Doctrine and Australian Legislation' (1969-1970) 7 Mdb UL Rev 475,505. Note
that the conflicting case law on the effect of state declarations of rights to water referred to by Gardner at
al, Worer Resources Law, above n 345, [9.27] are persuasive only in Western Australia, and are decided

R''1'1977 in any event.'' The decision attracted criticism on the basis of being 'unsound and inappropriate': see PN Davis,
'Nationalization of Water Use Rights by the Australian States' (1975-1976) 9 U 91d U I, 20; see also R
Bametl, 'The Development of Water Law in Western Australia', above n 343, t91 on the failure of the
State to provide a water management regime in the public interest.
360 Rayqy',, yenos [1975] WAR 27,31 (Virtue SPJ) applying rho, pe 's Lid v Grani Pasiora/ Co Ftp Lid
(1955) 92 CLR 317,330 (FullagerI). This line of reasoning is supported by Clark and Renard, above n
358,505.
''' s 8(2) Rigfo!s in Water and Irrigation lid 1914 (WA); note it is unclear whether the right to drain or
build a tank or darn is dependent upon this right having already existed at common law: see Bamett, 'A
Comparative Examination of Crown Rights and Private Rights to Water in Western Australia', above n
354, [4.5.2.6.2A].
''' rho, pe 's Lid v 01. ""I P@$101. at Co Ply Ltd (1955) 92 CLR 317,330 (FullagerI), cited with approval in
Rayqy',, Venus [1975] WAR 27,31 (Virtue SPJ).
us Rapqff',, Venus [1975] WAR 27,32 (Virtue SPJ).
''' s s Righis in Water and Irrigation ACr 1914 (WA); see also s 26. Note that this did riot at the time
include river banks: see Bamett, 'A Comparative Examination of Crown Rights and Private Rights to
Water in Western Australia', above n 354. t4.1.31, noting that WA 'reserved the banks of boundary water
courses from SIIbseq"e, 11 alienation. '
''' see Bamett 'A Comparative Examination of Crown Rights and Private Rights to Water in Western
Australia', abo, e n 354, t4.1.31.
366 s 7(a) Rights in Water madlyrig"lion ^c! 1914 (WA),
367 Ibid, S 7(b).
3681bid, s 12.

.
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interest perspectives included that the resumption of rivers and lakes should be treated

in the same way as a resumption for public works.

The displacing of common law rights was further secured by a prohibition on the

unlicensed operation of an artesian well"' and the prohibition on the obstruction of a
watercourse on alienated land. "' Water rights enjoyed prior to the RWIA might be
accoimnodated by the grant of a special licence to divert and use water for a tenn of I O

years"" Otherwise, provision was made for the grant of ordinary licenses to any owner
or occupier of land for water use. "' Where crown grants purported to afford water
rights to a grantee in conflict with the provisions of the RWIA, the provisions of the

RWIA prevailed. "' The vulnerability of property rights to legislation is, therefore, most
evident, and it is no surprise that the control of the private use of water through licenses

was regarded as 'extremely controversial' in 19/4.

Control by statutory license

.

No action existed against the State for any infringement of a right to the flow of water

or of flooding. "' Limited compensation provisions might be available if claimed within

12 months of the injury, unless the water supply was not previously enjoyed or was

temporary, "' or where the taking of water was in exercise of a minister's powers. On
any of these measures, the State's treatment of water rights was, therefore, one of

significant disregard. In the case of a conflict between upstream and downstream

landholders, the State generally left the matter to be resolved by private civil, if the

upstream landholder could not be persuaded despite the declaration, licensing

. '' See Western Australia, Parliamentary Debates, Legislative Assembly* 24 September 19/2,1924,1926
(Mr George).

SS 18-22 Rights in Water and 17ng@Ii0" 11ct 1914 (WA); on nori-artesian wells, see the controls
imposed under the Rights in 11'@!er @"of Irrigation der ^maxima, , ACi 1962 (WA) and widened under the
Rights ill Worer and Irrigation ACi Ame, Idme, It ^c! 1971 (WA); see also the licensing requirements under
s 57EA G Me!rayon, @" Water SMPp!v, Sewage, and Dr@image, 4c! Amendment, c# 1972 (WA).

S 9(I) Righ!s in Water andlrrig@!ion ,or 1914 (WA).
Ibid, s 15(I) Righ!s in Water and Irrigation 11c! 19/4 (WA); see also the Righ!s in Water and

Irrigation net Amendme"IAci 1945 (WA).
S 16 Rights ill Water Q"dlrrigoito" Her 1914 (WA); on licenses and s 16, see also Rights in Water dind

Irrigation ^clame, Miner! ACi 1978 (WA).
''' For example, the Tight of a landowner to draw water from wells within a proclaimed area would be
subject to the conditions attaching to a statutory licence for that purpose; see G@,. 61, , v WITd [1965] WAR
72.75 (WolffCJ and Jackson I). In this case, s 15(2) Land, ci 1933 1963 was held to be subject to s 18
of the Righis in Worer andlr^grino", ci 1914 1945.
''' see the later comments of Mr Tonkin, Western Australia, Pornn"Ioniarv Deb@leg* Legislative
Assembly, 9 October 1984,2067

S 35 Righ!SI, I Water@"dlrrig@hanaci1914 (WA)
Ibid, s 36.
Ibid, s 38(b)
Ibid, s 38(c).
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provisions ''' and right of entry of the Crown to prevent interference with a
watercourse.

(d)

The presumption of the grant of water rights by length of use was armulled. The

setback requirements considered in the preceding chapter were doubled in 1961 to a

100-1ink setback, "' and then changed to a 20-metre setback, "' thereby further limiting

riparian rights.

Other measures to limit riparian rights

5.5.2

Although State measures to control water frequently evidenced a disregard for property

rights, the displacement of riparian rights was not without new advantages being

afforded to landowners. Aside from the obvious point that many landowners benefited

from the supply of public water, the redefining of ordinary riparian rights by way of a

statutory right for domestic, ordinary use and irrigation"' brought new benefits. The
transition to a right enjoyed by statutory provision represented a significant shift from

the cornmon law in favour of the landowner or occupier in the case of irrigation, ' and
afforded priotity of riparian rights over the State's appropriation of water for

irrigation, "' Limited rights of diversion from watercourses vested in the Crown were
also pennitted for domestic, ordinary use, and for the watering of stock where there was

public access.

The benefit of statutory riparian rights

5.5.3 Rates, public works, and the importance of statutory construction

State water controls also had adverse consequences for landowners. Firstly, it came at a

financial cost. Rates were levied against the landowner, nonnally based on land value

''' See Western Australia, Parliamentary Debates, Legislative Assembly, 9 October 1984,2068. This
position was regarded as unsatisfactory and resulted in amendments to the Act in 1984, which are
considered in chapter 6 of this thesis.
''' S I I (1) Rights in \@rer grid/rrigotio, , AC! 1914 (WA)
382 Ibid, s 8
''' Battlett, 'The Development of Water Law in Western Australia', above n 343, [2.2.2], citing WA
Governme"I Gunei, e, 4865.4,970959595961inks equals I metre. 100 links equals 20,1168402337
metres: see http: WWW, convertunits, coin/from/linkstto metre.
3841bjd, citing the 1965 Regulations.
''' ss 14.17 Righ!s in Water andlrrigulio" der 1914 (WA).
''' Banlett 'A Comparative Examination of Crown Water Rights and Private Rights to Water in Western
Australia** above n 354, t4.5,2.41.
387 s 39 Righis in Water andlr, 'icono" net 1914 (wA).
3881bid, s 6.
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rather than the quantity of water supplied. "' Towards the Grid of this period, the supply
of water also impacted on the costs associated with the subdivision of land. "' Secondly,
State controls also equated to an increase in public works. From 1909, various boards

were established for the control of water supply. "' Further legislation was enacted as

consumptive demands increased. "' Landowners were faced with the exercise of
statutory powers of entry to land and the right to take land and divert water.

Case law reveals the importance of statutory construction in dererrnining the extent to

which a landowner might be afforded relief when disturbed by public works, Public

works might cause disturbance to a landowner, but without any liability in nuisance or

provision for compensation to the aff;scted landowner"' where permitted by statute, but
not where the invasion of cornnion law rights was not sanctioned by statute. A

landowner might be awarded damages for the unlawful entry upon land for the

construction of a drain outside of a board's powers, "' but would not be afforded
compensation where the loss suff;=red was outside of the relevant provisions for

compensation. "' Establishing a cause of action against the State"' in nuisance"' or for

.

''' Part Vi, Wafer Boards, ICJ 1904 (WA); Part Vlll, Metropolitan Wafer Supply, Sewer@ge and Dr"triage
ACr 1909 (WA); Parts Vl and Vll, County Towns Sewerage, or 1948 (WA); see also s 22 Land Dr@innge
Act 1900 (WA); but c. f, contra Goldy';e!ds Write" Supply, or 1902 (WA); Country A, e@s \"te, SIPpb, ,ct
1947 (WA). For a discussion of charging for water during this period, see Bamett, 'The Development of
Water Law in Western Australia', above n 343, t4.51. A landowner might incur liability for rates despite
the water supplied riot being fit for domestic use. Minister of Water SMP^y. Servoge and Drainage v
Stone, Minister of Water SIIpp!y, Selvage and Drainage v Green (1915) 17 WAR 117,121 (MCMillan
CJ).
''' See Act N0 183 (1976) and Act N0 109 (1979), discussed in Bantan* 'The Development of Water Law
in Western Australia', above n 343, [4.5].
''' See Water Boards Act 1904 (WA); Metropolii@" Water Supply. Sewnge. and Drumage AC, 1909
(WA); see also the Land Drmhng, A, t 1900 (WAX Goldyields Water Supply ^or 1902 (WA); for a
discussion of key f^atures of this legislation, see Bamett, 'The Development of Water Law in Western
Australia', above n 343, [4.4]. On the attempt by a road board riot appointed for the supply of water to
recover charges for the supply of water by implied contract, see Wilu"@ RoadBoard v Jackson (1932) 34
WALR 130.

''' see e. g. Country, reds Water SMPply, ,ci 1947 (WA).
''' see e. g. s 46(I) and (2) Water Boards Her 1904 (WA); see also ss 24 and 25 Metropoli!@" Water
Supply. Servoge and Dini'"@ge net 1909 (WA); see also ss 19 and 20, Country, reus Worer SIIpply, ,4c,
1947 (WA); see also us 16 and 17, Country Towns Sewerage ACi 1948 (WA). The taking of land under all
of these Acts was subject to the provisions of the Public Works net 1902 (WA), In relation to s 18(2) of
the Lo"d Drainage AC! 1900, land could be resumed for drainage works without compensation, but not
exceeding the extent permitted by the proviso reserving to the Crown the right to resume land for certain

IUblic purposes'' s 46(5) Water Born. ds, c! 1904 (WA).
395 clown y IPhjje (1910) 12 WAR 31,38-39 (MCMillan ACJ); 4041 (BurnsideI).
'00 GnuJ, j ,, West Guild'o1, d Ro@d 80@,, d (1921) 23 WAR 36,37-38 (MCMillan CJ); 39.10 (Northmore J,
Burrsnide I in agreement).
''', Ish v Han, ey Drum@ge Board (1911) 13 WAR 133,138 (MCMillan I); 140 (Rooth I).
"' See De, me" , Minister/b, . Water S"^b, , Sewerag, & D, ."innge (1941) 43 WALR 85,89 (Dayer I)
regarding loss of subsoil moisture following works pursuant to the LandDrai, ,Qge/ICJ1925 (WA)
''' Kan, ,"ofy ,, Mint, ,orjb, \0, 'ks [ 1970] WAR I 02.
'' see e. g. Gree, ,wood v Mi, ,,:sterjbr Water SLIPp!v, Sewerage rind Drainage ( 1922) 24 WAR 99.

.
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interforence with riparian Tights might also fail as a result of evidentiary problems.

Landowners might also face interference from the exercise of similar statutory powers

relating to water and public health"' or local government. 402

5.6

At the beginning of this period, a landowner might subdivide land simply by

registration of a surveyor's plan. "' There was no code with respect to town plainting.
A ttut I d t't' bd' " 'ht wa tdinj928405A statutory planning code restricting subdivision rights was enacted in 1928,

Restrictions on tenure under the LA also became a platming instrument. The State

continued its policy of encouraging closer settlements, but now also made extensive

provisions for group and soldier settlements. By 1970, conflicting planming laws and

property rights was the subject of comment by the legal profession. These

developments are considered below, revealing a State prepared to discriminate

positively in favour of certain interest groups to the possible detriment of others'

Furthennore, while the enaciment of a planning code is revealed not to be without some

regard for property rights, particularly as regards compensation provisions for injurious

affection, the weiglit of new statutory provisions adversely affecting property rights

reveals the State*s new willingness to substantially limit property.

Key Area 5 - Planning laws

5.6. I Restrictions o. 1 land tenure

Planning througli crown grant reservations was considered in the preceding chapter.

Land tenure continued to be shaped by planning considerations. Restrictions were

imposed on the transfer or subletting of leases"' and the transfer of pastoral leases. "'

am S. . e. g. Gangd", Shite of Perlh [1967] WAR 124 regarding s 62(g) math k! 1911 (WA) and the
discharge of storm water; G Stephenson and IA Hepburn, 'Plan for the Metropolitan Region Perth and
Fremantle Western Australia: a report prepared for the Government of Western Australia' (Government
Printing Office, 1955) 247, described public health restrictions in WA as being 'quite numerous' and that
tit is an accepted fact that these restrictions are necessary in a civilised community and the making of
them does riot attract compensation. '
on See e. g. Kmezo"to , Shire ofSw@"-Guildi"ord 119671 WAR 129 regarding ss 300 and 301(a) Lo, ,/
Govern"ten!lie! 1960 (WA) and the entry upon and discharge of water on private land.
''' s willey, 'Western Australia' in G MCLeod, Plan"i, ,g Law in Austinfio (Law Book Co, 1997)
11,40101. Note, however, that the writer disagrees with assertions that there was no formal planning
control at this time.

co" L, ,in", di, H^ighi, Ftp Ltd, , C, fy of fromdull^ [1965] WAR 132,133 (Wow CJ).
40s Town planning in, d Del, elop", ant ACr. 1928 (WA),
''' see e. g. TR Morling, 'Conflict of Planning Legislation with Private Interests: Litigation Likely To
Arise From The Implementation Of A Planning Scheme' (1969-1970) 9 UWA L Rev 303. Moriing
focuses on land use control in terms of the continuance of existing uses and the enlargement and
extension of existing buildings, claims for injurious affection, and the imposition of conditions on
development consents.
00' S 4 LandAd Amend", all, ICJ 1956 (WA); s 3 L@"d, cl^me, ,dine"MCI 1960 (WA)
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Area limitations with respect to agricultural and grazing land were also provided for. "'

However, reservations and restrictions in crown grants did not remain a key feature of

planning laws. Instead, new planning laws require consideration.

5.6.2 Closer land and group settlements, and soldier settlements

A continuing feature of PIarming policy was provision for closer settlement. in 1909,

a new Act enacted for 'better provision for the purchase of lands suitable for immediate

settlement*" ' included provision for the surrender of private land at a price fixed by the
Land Purchase Board as the fair value, or any lesser price, "' and also for land

resumption. "' Statutory provision was also made for crown land to be issued to a

statutory board or approved group settlement without any prior offering to the public.

Grant of fee simple holdings to group settlers could be made"' with provision for the
payment of expenditure on land holdings and support to the settlers through advances

to support the establishment of productive land. "' The Closer Settlement Act 1927"'

also provided that land deemed to be unutilized"' for upwards of two years could be
taken, "' thereby converting the owner's estate to a claim for compensation. "'
However, land would not be taken where the owner made substantial progress in putting

the land to the required reasonable use within one year of receipt of the prescribed

.

o

''' See s 4 Land AC! Amendme"t ACi 1969 (WA); Executors offhe Will of Frances 711e Dowager Lady
Vestey IDecease41 and Ors v Minister/br Lands [1972] WAR 98.1n this case, the refusal of a Minister to
consent to the transfer of shares in a company holding a pastoral lease was held to be a valid exercise of
ministerial discretion.

''' s 3 LandAc!, mendme"!, ci1962 (WA); see also s 4 Land^crame!Mineral Act 1963 (WA)
''' Originally, this was carried out pursuant to the ^gric"!!"rel funds Purchase Hat 1896 (WA); see
further paragraph 4.7(c) of chapter 4 of this thesis.
''' AgriculturelL@"ds Pureh@selid 1909 (WA), assented to on 21 December 1909, Note this Act was
itselflater replaced by the LandAci 1933: see s 4(I) and First Schedule.
''' s 84gric, ,Iruro! Lands Purchase AC! 1909 (WA). The Act also determined the conditions upon which
land would be sold: s 12; see also s 200 Ag, fruit, ,,,/ Lands Parchose ACMm^"din^"iAci 1917 (WA) on
the power to reduce the selling price.
''3 s I7 Agric"hamlL@"ds Pureh@se AC1 1909 (WA)
''' See s 3 Land ^of Amordme"I Her 1922 (WA) regarding town and suburban land under the "'o1, has '
Home kid 1911, and s 7 regarding disposal to a group settlement; see also s 3 L@"d ACi, mending11 lief
1930 (WA), assented to on 22 December 1930 regarding the disposal of land to the Housing Trust.
''' see s 2(I) Group Settlement ^ci 1925 (WA), assented to on 31 December 1925. For an examination of
group settlement life in Western Australia* see JP Gabbedy, Group Senteme"I Parr 21ts people. Their
Ling and Times-An Inside Piety (University of Western Australia Press, 1988)
''' s 3(I) Group Satire", unifier 1925 (WA); see also s 2 Groi!p Seine"lent ACiAme"chine"14ci 1925.
''' see Group Setrlers lidvn"ces, ICJ 1925 (WA), assented to on 12 September 1925,
''' Act N0 21 of 1927, assented to on 22 December 1927. This Act remained operative with amendments,
until its repeal by Act N0 57 of 1985.
''' S 3(3) of the Act provided for land to be deemed unutilized 'if the land, having regard to its economic
value, is not put to reasonable use and its relention by the owner is a hindrance 10 closer settlement and
cannot be justified. '

S 7 Closer Sente", errr, or 1927 (WA).
"' Ibid, s 70)(b). On the procedure for compensation, see s 7(3) and Part 111, PI, him Works ,ICJ 1902
(WA)



notice, and thereafter continued to do so, "' or the owner agreed to subdivide the land

and offered the approved subdivision for sale, in accordance with approved terms. A

portion of land to be taken might also be retained for the subsistence of the owner and

h' f I 424his family,

All additional feature of planning policy was provision for the settlement of discharged

soldiers from the Great War ''' despite the rehabilitation of soldiers now being a

Coriumonwealth responsibility. "' A discharged soldier was afforded favourable
tenns, "' including generous tenns of purchase and assistance, "' Their settlement might
extend not only over crown land ''' but also over resumed pastoral leases, "' or private
land purchased by the minister for that purpose. The soldier settlement schemes

included provision for the resumption of land, although it appears that no private land

was resumed for these soldier settlements. "' Repurchased estates were to be acquired

by the Lands Deparnnent. "' Provision was afforded for compensation. "'

A war service land settlement scheme complementary to Commonwealth legislation

operated following World War 11, ''' This scheme included provision for settlement by

*22 ss 6(I), 6(3)(a), 6(3a), 7(I) and 8(a) Closer Salle", antAc! 1927 (WA).
423Ibid, us 6 (1), 6(3)(by, 6(4), 7(I) and 8(b).
424 Ibid, s I I ,
''' see Discharged Soldiers Settlement ACi 1918 (WA) assented to on 3 January, 19/9; Agric"11"r@I
Lands Pureh@se ACr lime"dine"t ^ct 1918 (WA). Note also the earlier regulations approved under s 28
Land Act Amendment Act 1917 (WA). The declaration of the policy is set out in The We$1,143irofia", 27
March 19/7,2. Similar schemes were effected across the States: for a review of each state scheme, see
yea" Boat, "strum, 1925 t1301.01. Although Australia's treatment of discharged soldiers was described
as the 'most liberal in the world' (see M Barnard, A History of, "sir@lid (Angus & Robertson Publishers,
Reprint, 1976) 522), Western Australia's initial policy of giving land and money without restriction was
regarded by South Australia as 'suicidal': see Roberis, above n 77,410.
''' Barnard, above n 425,298. Note that the Commonwealth contributed financially to the state soldier
settlement schemes

427 see s 9 LandAclAme"dine"MCI1946(WA).
''' see e. g. s 11(I) Discharged Sold^^rs Salleme"! ^cr 1919 (WA) regarding reduced price, and s 14
regarding other assistance; see also s 9 fund Act Amendment net 1946 (WA); see also the Agriculrtir"I
Lands Porch"se Act Amendment kid 1918 (WA). Note, however, that the property rights of discharged
soldiers were restricted: see S 25(I) Discharged Sold^^rs Seti!emei, ,, or 1919 (WA).
"' Ss 8,18(I), 19(I) Direh", gedSoldiers Settlement AC! 1919 (WA).
,30 Ibid, S 10(4).
431 16^^, s 22
''' see western Australia, Parliamentary Debates, Legislative Assembly* 17 August 1933,431 (Minister
for Lands, MF Troy).
''' See rigrjc"irur@ILa, Idr Purchase ACr. By s 12(I) of the Agri'CMl!"r@ILO"ds PMrch@se ACI Amendme, ,I
ACi 1918 (WA), the Governor might compulsorily acquire land held in fee simple for the purpose of
settling discharged soldiers. For a discussion of the scheme in Western Australia and extracts from
relevant statutory provisions, see JP Gabbedy. Grin!p Set!lemoni. Parr I. . Its Origins, Pointcs and
Admini'antiio, I (University of Western Australia Press, I 988) 33. On the matter of resumption and
repayment, see Roberts, above n 77,410411, who notes Queensland being the most liberal.
''' see s 19 Agric"mr@IL@, ads Porch@se kid, mend, "emitt 7918 (WA).
''' see war service Land Seineme"! Agreeme"! der 1945 (WA), assenied to on 15 January 1946. Again,
the Commonwealth contributed financially to this scheme: see s 4(4). The Commonwealth had considered
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Ih coin ul ' 't' h f 'vj I d"' d I I' ,the compulsory acquisition or purchase of private land, despite parliamentary

't' t th t' fl f d t' t I d437sinopposition to the resumption of large areas of productive private land. Settlers were

afforded the opportunity to acquire the fee simple of land, following occupation

PUTSuant to a perpetual lease. "' The ternis of land grants were similar to the terms upon
which crown grants of land were made. "' However, positive discrimination was
extended in favour of servicemen by the imposition of restrictions upon the alienation of

crown land to other persons, 440

.

Legislative provision aimed at achieving closer settlements was not new, nor was the

settlement of soldiers. "' The general failure of the group settlements"' has parallels

with the failings of early colonial land settlement policy. However, these policies reveal

a distinct shift in the approach of the State towards property rights, particularly during

the first half of this period. As regards closer settlement, the State had previously relied

upon the voluntary surrender and purchase of land, "' but now powers of resumption
were contemplated by the legislature as a means to implement planning policy. The

soldier settlements also revealed a new willingness of the State to discriminate

positively in favour of vesting property rights in a particular interest group.

.

soldier settlement, by the Rural Reconstruction Commission, Australia, Department of Post-war
Reconstruction, Set!/eme", grid employment @11. errr"ed men on Ihe land. . the Commission 's seco"di, epoit
10 the Honorable J. B. Chiil<y, M. P. . Minister for Post-war Reconstruction. d@led 181h doy of January,
1944 (Commonwealth Govi. Printer, Canberra, 1944). The provisions of the Loind ACi 1933 (WA) were
modified for the implementation of the scheme: see War Service Land Set, lemon! Agreement (Land lid
Application) Act 1945 (WA)* assented to on 30 January 1946, Note that it was later thought necessary to
further ratify the scheme PUTSuant to the War Service L@"dSe!iteme"irtgree", e"flier 1951 (WA).
436 s 11(I) Iyor Service Lo"d Searleme, ,t Agreeme"!^ct 1945 (WA).
''' see 'urges WA Land for Solider Settlement Plan' rite Conberra Times, I September 1945.
''' See s 6(2) \@r Service Landse!demon, Agreement ^c! 1951 (WA), assented to on 2 January 1952; s 7
War Service Land Settlement Scheme ACi 1954 (WA), assented to on 5 November 1954, For a detailed
review of the history of this scheme, see Gilbe, ! " Slate of Water" Australia (1961) 107 CLR 494.
439 Barnard, above n 425,299.
''' see s 3(I) fund, /ie"ajio" Restriction 11ct 1944 (WA). The restrictions were extended by Act N0 23
of 1946, Act N0 33 of 1947 and Act N0 7 of 1948, Note the scheme may have been widened to the

community and1958general between 1969:

hips: e". wikipedr@ org/wiki Soldier searleme", (?IMSIr@114.1, citing NT Jarvis, above n 34. However, the
writer can find no statutory provisions to this effect,
an See e. g. the early nineteenth century practice of land grants to the military for services to the Crown, in
Roberis, above n 77,409410; see also chapter 4 of this thesis, paragraph 4.3 (b).
''' see e. g. Barnard. above n 425,298,521-522; also Commonwe@Ith Pan^^maniarv Papers (1929) Vol
11, Report, 6,23, in F Crowley, Modern Austinfi@, 1901-1939. . A Doc"menialy History of A'sir@!i@,
(Wren, Melbourne, V014, 1973) 449^150; but c. f. contra Robelts, above n 77,411. On the failings of
Western Australian soldier settlements, see Gadbedy. Group Seineme, ,I. Pint I, above n 433,34-35;
Royal Commission on Repatriated Soldiers of the A. I. F under the Discharged Soldie, .s ' Seine", e"I. 4c!
1918, Rel, 0, 't of the Royal Co, ,infusion on Ray@in@red Soldiers of Ihe AIF under Ihe Disch@rged
Soldie, .s'Seine, ,, e",, c!1918 (WA Government Printer, 1923). The Royal Commission was appointed on
9 March 1923.

''3 see 1181tcul, ,,,-u/ Lo, Ich PI, ,dinsertc, 1896; see chapter 4 of this thesis, paragraph 4.7 (c).

see



5.6.3 Town planning schemes* policies, uniform general by-laws, rights of appea

compensation and betterment

In 1927, the Metropolitan Town Planning Commission was established to inquire into

matters of town planning. ''' A small professional association of town planners
supported the enactment of a staintory planning code, and the following year* the

Town Planning grid Development net 1928 (WA) ('TPDA') was enacted. "' Other
significant developments included provision in 1959 for the establishment of the

Metropolitan Region PIarming Authority"' for the fonnulation and implementation of
the Metropolitan Region Scheme. "' The Authority zealously pursued a public interest
perspective of platming, called for a 'quiet revolution*, and condernned cultural attitudes

it perceived to threaten its public interest agenda. "' Perth was soon regarded as 'a living
planning techniques and in administrativelaboratory of experiment

organization. .."" The Supreme Court recognized that with certain platming laws, the
legislature 'contemplated a scope of activity involving interference with proprietary

rights. . .some interference. .. [was] to be borne without compensation, "" However, it
may be misleading to simply see these developments in planntng as the State's regard

for the public interest over private property rights. The ownership of a plot of land was

still considered a 'fundamental right of all Western Australians, "" and it was largely to
the credit of the Authority that progress was made in resolving problems such as the

lack of supply of private landin the 1960s. "' Ultimately, the State's regard or disregard

. . . In

'*' Ss 4,10 Metropoli!@" Tow" Plan"i"g Commission, ct 1927 (WA). For a summary of the history of
planning in the metropolitan region of Perth, see White at al, above n 60, ch I.
''' The Town Planning and Development Bill was the result of the efforts of a small movement, the Town
Planning Association ofWA, established on 31 March 19/6. For a discussion of the Town Planning and
Development Bill, Second Reading, see Western Australia, Parliamentary Debates, Legislative Council,
11 December 1929,2309-2313 (Chief Secretary, in Drew).
''' Act N0 39 of 1928, assented to on 28 December 1928. The notes in the margin to the Act reveal that
the Act was shaped by Act N0 52 of 1926 of New Zealand
" S 7(I) Metropol, tnn Region Town Planning Scheme der 1959 (WA). For a background to the
establishment of the Metropolitan Region Planning Authority and Region Scheme* see A Fogg,
'Significant Aspects of Land Use Planning Law and Organisation in Western Australia' (1972) 10(4)
U\, Lcw Rev 309,310-313; see the recommendations of Stephenson and Hepburn, above n 401,248
251.

" S 25 Men. opoli!"" Region Town Plan"ip, g Scheme AC! 1959 (WA). Note s 6 defined Metropolitan
Region Scheme as a 'town planning scheme forthe metropolitan region. ..'
''' Metropolitan Region Planning Authority, Anna, @IRqpor! (1967) 8, cited in Fogg, 'Significant Aspects
of Land Use Planning Law and Organisation in Western Australia', above n 447
4501bid
us' Pears, , City of Soulh Pe, Ih [1968] WAR 130,133 134 (D'Arcy I). referring to ss 11 and 12, T, un
Pig",, ing and Del, e/onine"! AC! 1928 (WA).
452 white et al* above n 60,63.
''' white ej al, above n 60,63. The authors note the implementation of the recommendations of the
MCCarrey Committee helped stabilize land prices

.
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for private property rights is best considered through a closer examination of relevant

statutory planning laws

The TPDA provided for the making of town planning schemes by a local authority"'
with respect to ony land, to improve and develop land 'to the best possible

advantage. "" A town planning scheme was ' .., a program of action with respect to any
land. .. which has the general object of improving and developing such land. .. to the best

possible advantage. "' A scheme might be proposed by any landowner for adoption by

the local authority ''' or the landowner might request a variation to an existing

scheme. "' However, all schemes required ministerial approval"' before having force
and effect. "' A local authority could recommend the review of a town planning scheme,
which iniglit result in the making of a new town planning scheme. "' Pending the

vlf dtw I h , 't dvj t d462Idapproval of a proposed town planning scheme, an interim development order could

be made by the minister regulating, restricting or prohibiting any land development

within the metropolitan region"' or outside that region. "' Limited regard for a
landowner is evident in the inability of a scheme to prevent the continuance of a lawful

Town planning schemes

.

.
''' s 7(I) Town pion"i, Ig and Developme"I Rel 1928 (WA). The development and subdivision of land
was controlled by local authorlties, the Town Planning Board and the Minister between 1928 and 1956:
see White at al, above n 60,63
''' Ibid, s 6(I). Note the wide power conferred by s 6 was not limited by the content of the First Schedule:
see Pearse , City of South Path [1968] WAR 130,134-135 (D'Arcy J). For a definition of a town
planning scheme, see Cos!@ v Sh, }e ofSw@" (1983) WAR 22,24 (01ney I), cited in MCLeod, above n
403.

"' Cosio , Shi"e of Swan [1983] WAR 22.24 (01ney J), cited in MCLeod, above n 403.
'' s 7(I) Town Planning a, ,d Developme, ,14ci 1928 (WA).
''' Note s 2 Town Planning andDer, elop", e, ,Innie"d, "e"I^or 1975 (WA).
'5' s 7(2) Town PI@""ing dad Development AC! 1928 (WA).
'601bjd, s 7(3). on the meaning 'as if enacted by this Act' in s 7(3)* see objter comments in Pealse v City
of Soulh Perlh [1968] WAR 130,136 (D'Arcy J).
''' s 2 Town Planning rindDe\, e/op", all, 4c! thine, ,dine"lad 1972 (WA).
'" Interim development orders were used to prevent undesirable developments within the metropolitan
region: see White, et al, above n 60,63.
''' The Perlh Metropolitan Region was defined by a new Third Schedule to the Act, added by s 5701v, I
Pm, ,"ing and Develop", cor AC, Amendment der 1955 (WA); see also s 10 Town Pm""ing grid
Development Aa ^mend"lent ACi 1961 (WA).
'6' s 3 Town Planning in, d Dadop, ,, all ACl, ", endme"I ACi 1962 (WA)
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land use. "' Nor could a local authority refuse an application based on matters
d 466extraneous to its duty.

Although the wide use of planning schemes was finstrated for many years, the

significant potential impact of a town planning scheme upon a landowner's bundle of

rights is evident in the general objects of town planning schemes for which regulations

might be made. "' While underutilized, planning schemes tended to be negative rather
than positive. "' Local authorities had a discretionary power in relation to proposed
buildings, "' Other significant matters included subdivision controls without
compensation, " ' the extinction or variation of easements or restrictive covenants, the
acquiring of land, and the demolition of buildings. "' It was also contemplated that the
repl^ling and reconstruction of a scheme area might require the pooling and then re-

division of lands of several owners between such owners, the adjustment of boundaries,

the eXchange of land or cancellation of existing subdivisions, the adjustment of rights

between landowners, and the vesting of lands. "' A responsible authority might either

purchase or take land for the purpose of a town plainxing scheme, whereupon the

Authority would have all the powers of an owner in respect of such land. Although a

''' s 3 Town Planning and Development AC, ,!mendme"t ,tel 1955 (WA); see also s 3 Town PIO""ing and
Development ,4c, Amendment Act 1962 orA). Note that allowance for a continuing non-conforming use
was limited to that acrid@I use and did not extend to other uses within the general class of uses to which
the "on-co"formi"g use belonged: see Sire of Forth, 0'Keel" (1964) 110 CLR 529,536 (Kitt0I); 537
(Kilto I, Owen I agreeing). The decision in O'Keofe v Shire of Forth 119641 WAR 89 was reversed; see
also Williams , Town ofC!@, emont [1976] WAR 125,128 (Wickham I).
00' R , shi, e of Path, Ex Donor & Brimdge 119681 WAR 149,152 (Wollf CJ); 155,156 mer Jackson I).
''' stephenson and Hepburn, above n 401,244. The stated reasons for this were uncertainty surrounding
to al requirements with respect to compensation* and the lack of an overall regional scheme.
'' s g(I) Tow" planning @11d Developme"! Act 1928 (WA). For a review of town planning schemes,
coning schemes, and interim development orders, see NR Hiller 'Town Planning Appeals' (1971) 10(2)
Un'^ LowRev144,145-147.
''' stephenson and Hepburn, above n 401,244. However, the authors suggest that planning schemes were
riot as widdy used as might have been expected because of the absence of an overall region scheme and
uncertainty surrounding the compensation provisions of the Act. In NSW, the planning schemes were
recognized as making 'considerable in roads into the rights of properly owners to deal with their properties
as they see fit, .,': North $1. ^they MC, ,Ile" Coinme, ci"I Cousin, orions Pry Lid (1969) 71 SR 04SW) I,
6, cited in DJ & ER Gifford, Tow" Plan"i"g Law and Pro^Ce (LBC, 1987) [2-I]. I Balman 'The Estate
in Fee Simple' (1960) 34 ALJ 3* 6 regarded planning schemes as prescribing 'a form of use inconsistent
with private ownership'.

See Town Planning onof Developme"i Act 1928 (WA), First Schedule, para 7; Fedrse v City of SQMt/,
Forth [1968] WAR 130
' ' see stephenson and Hepburn, above n 401,247. The authors note that 'Control of subdivision of land
has been exercised for many years now without any compensation being payable in respect of refusal or
permission, or imposition of conditions upon approval. '

Town Planning rindDei, don", aji^or 1928 (WA), First Schedule, matters 5,15* 18 and 20.
Ibid, First Schedule, matter 6,

' ' Ibid, s 13. The taking of land was subject to the Palb/ic Works ACi 1902 (WA), but note the later
exclusion of s 17(2) to (7) and s 17A of that Act: see s 3 Town Planning and Dadopme"t AC^
,linendme"I, c! 1957 (WA).
45 s 14 Town Planning and Development, ci 1928 (WA)
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landowner might be granted an easement over land taken or acquired, the easement

could later be revoked without compensation. "' Notwithstanding these negative

observations, it may also be that planning laws assisted both authorities and private

property developers in achieving a better return from their investment by centralizing

statutory approvals and coordinating the subdivision process. "'

The Metropolitan Regi'on Town Planning Scheme operated from 1963 and provided the

basis for PIarming, development and subdivision within the metropolitan region. "' The
planning of the metropolitan region was fomnulated upon a study which had suggested

that new legislation be adopted for the Metropolitan Region, based on the Town

Planning grid Development lid, "' The study revealed a strong public interest
perspective with respect to land use. "' Under the new resulting Act, powers were
afforded to the Authority for the purchase of land, "' the determination of value ''' and

the payment of compensation. ' The Authority also forrnulated influential policy. '
Land might be resumed despite not being required for the stated public work where

otherwise required or likely required for the Scheme. "' A local authority within the
metropolitan region might lawful Iy take into account nonconfbnnity with a proposed

town planning scheme as a basis for the refusal of a development application. "'

.

.

Planning by-laws might be made by a local authority. "' By-laws might affect

landowners, such as through the purchasing or reserving of land for prescribed

purposes, provision for the restriction of land according to classification or zoriing, and

Planning by-laws

46 Ibid. S 15.
477 see stephenson and Hepburn, above n 401,252.
478 see http://WWW. planning. wagov. au 1222. asp.
479 see stephenson and Hepburn, above n 401,248.
''' See Stephenson and Hepburn, above n 401, ch I I. See for example, the comment that 'the potential
payment of compensation has been one of the major obstacles to constructive planning': 245.
''' S 37(3) Metropolitan Regio, , Town Planning Sche", e AC! 1959 (WA); see also s 37A inserted by s 3
Me!70po/nori Regio, , Town Plan, ,,"g Scheme Amend", e", Act (IV0 21 1965 (WA).
''' See s 3 Metropohia, IReg, on Town PIO, lining SchemerIC!,", undine"t AC! 1968 (WA).
''' s 37(4) Metropol, inn Region Town Plan, ling Scheme^or 1959 (WA). Payment of compensation or the
cost of purchasing land was to be done in accordance with s 7A(12)(b) of the Town Plan"!hag und
Developing, 14c! 1928 (WA) as amended.
''' see e. g. Metropolitan Region Planning Authority, Corridor Pm"for Perth (February 1971).
''' s 37(7)(a) Metroyo!iron Region Town PIO""ing Scheme Rat 1959 (WA).
"' Beg/q, a"d Begley and Begley 11n, comumrs Ftp Lid ,, Shi, e of Won"eru0 [1970] WAR 91* 95 (Virtue,
SPJ).
'' S 30(I) Town Pion"ing and Develop, ,, art rlcr 1928 (WA), Note that s 30 provided for these by-laws to
be made by the Governor. Note the later requirement that a local authority town planning scheme be
consistent with the Metropolitan Region Scheme: see s 34 MeIropo/iron Regio, , To\wi Plinthing Seneme
11c! 1959 (WA)
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prescribing requirements for subdivisions. "' By-laws affi=cting land use were also made
under a range of other statutes. "' A landowner might be faced with a refusal in relation
to a particular development based upon a by-law wrongfully applied by a local

authority, "' Prosecution might be brought for the contravention of a zoriing by-law,

although an injunction could be refused. "'

All approved plan of subdivision was now required for the subdivision or sale of land as

lots. "' Two approvals were required; an approval to subdivide and an approval of the
plan of subdivision. "' Approval was later added for any long lease. "' The transfer or
mortgage of land of less than half an acre and not comprising the whole of one or more

lots required the approval of the board before it could be registered, "' Soon, no land
could be sold except as a lot or lots. "' The consequences of statutory nori-compliance
might be illegality. "' Conditions might be imposed on a plan of subdivision, "' which
might include the vesting of some land in the Crown, without compensation. "' The
involuntary and uricompensated transfer of land as a condition of that approval was

initially held to be witr@ vires due to an absence of express legislative intent. "'
However, the High Court recognized that the TPDA had expropriated without

compensation the proprietary right to subdivide without statutory approval, such that the

us Town Plan"i"g und Derelopme"I ^c! 1928 (WA), Second Schedule; see also s 3 Tow" Plan"i"g and
Development ACiAme"dine"I, ct 1944 (WA); s 10 Town Planning rind Developme"I^or Ame"dine"I^or
1953 (WA).
''' See e. g. powers contained under s 180 M""icjp@I Coinor@lions Art 1906 (WA) as amended; s 250
Local Government Act 1960 (WA). Note by-laws made under the Local Governme"I AC! could riot be
inconsistent with or repugnant with that Act or other laws: see s 190(7)(e) of that Act; Hole! Esplanade
Pty Ltd andPlowm"" , City of Perlh [1964] WAR 51,54 (Hale I).
un See Won"eruo Shire Co""cil v BPAMst, atto Limit, of 119651 WAR 179,185 (Hale I).
''' See Atloiney-General v Barringtom [1963] WAR 78. For a discussion of this case, see As Fogg,
Austin/inn Tow, , Planning Law Unjibr", 10, and Chc"ge (University of Queensland Press, 1974) 282 284.
''' s 20(I) Town Planning and Developme"! AC! 1928 (WA); but note the saving provisions later
introduced by s 3 Town Pig""ing a, ,dDevelopme"I'd, linendme"!, or 1976 (WA).
00' See s 20(I)(a) and (2) Town PI@""ing and Developme"! 11c! 1928 (WA); Lombardo v Development
U"derw, jing (, PHI Ply, Lid []9711 WAR 188,198 (Wickham I).
''' s 2 Tow" PI@""ing @"d Development Amendment 11ct 1943 (WA) limited the provision to any lease
exceeding 21 years, but this was later amended to 10 years; see s 5 Town PIO""ing @"d Development, of
,4me"dine"t Act 1956 (WA), and included any option term: s 2701v" Planning and Development ACi
,4me"dine"14ci1969 (WA). See also NLSP^, Ltd v Hughes (1966) 120 CLR 583
co' S 21(I) Town Planning andDeve/opme"! AC1 1928 (WA).
''' s s Town Planning a, ,d Del, elop"re"I'd lime"dine"t11c! 1956 (WA).
"' See e. g. Ginss , haloh [1966] WAR 91; Reld M"rr@. v Dew/onine"!s (W^) Ply Ltd, , Hull 11967] WAR
3.7-8 (Virtue I); but cf conirn MeKen"a " Pe, ecich []9731 WAR 57.
co' S 230) Town Planning ondDevelopme, it Act 1928 (WA).
''' See e. g. s 20A inserted by s 4 Town PIO""ing @"d Development AC, Amendment ACr 1962 (WA); see
also s 4 Tow" Plop, "ing and Dewlopme"t 11ct Amend", errr ^c! 1965 (WA). It was common practice from
1955 for the Planning Commission to require that land equal to 10'0 of the gross subdivisional area in a
residential subdivision vest in the Crown free of cost: The Government of Western Australia, Department
of Planning. Pm""ing in@kes if happen. . phase ino-Review of, he Plum"ing and Development ACi 2005
(September 2013) t41, citing the Stephenson Hepburn Report, 1955.
' Rob, hso, , , Ll"yd [1962] WAR 168,174 (Virtue I).

.
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board could invoke such a condition. "' A subdivider of land also became liable to pay a

proportion of the cost of any road which the subdivided land fronted. "' Litigation from
the implementation of planning schemes was not uricorrnnon, especially where there

was a change of land use, "' developers wished to carry out building works, conditions
were imposed on development consents, or a landowner was injuriously aff;acted by a

h 504scheme.

From 1976, the board could prepare a statement of planning policy which could make

provision for any matter the subject of a town planning scheme. Relevant

considerations in the preparation of this statement included social and economic ftictors,

conservation* characteristics of land, and characteristics and disposition of land use, the

environment, and the development requirements of public authorities.

.

The extent to which planning laws affected a landowner might depend upon the

availability of rights of appeal. A local authority could appeal to the Supreme Court

amst a minister's decision to enforce a town Iannin scheme u on an authority 507against a minister's decision to enforce a town planning scheme upon an authority.

However, a landowner could only appeal to the minister regarding a board decision.

All appeal to the minister enabled a reconsideration of a local authority's decision,

but it was not for the deterrnination of questions of law"' and the minister's decision
was final. "' A right of appeal to the Court of Petty Sessions existed in relation to by-
laws. "' Scheme provisions proved to be difficult for a landowner to challenge. "' Only

Appeal

.
L!oyd " Rob, hs0, I (1962) 107 CLR 142,153-154 (lone, Menzies and Owen 11). But c. f. contra IPA

Planning Commission v re, "wood (2004) 221 CLR 30,84 (Callinan I) who thought that the Act merely
'made provision for the regulation of subdivision. '

See s 28A inserted by s 6 Town Pm"I'mg dind Developme"I'd, 4me"dine"!, at 1961 (WA)
503 see e. g. Shi, e of PerTh , 0'Keel^ (1964) 110 CLR 529.
504 see e. g. Morling, above n 406.
''' s 3 Town Pion"ing grid Development del^me"dineniAcr 1976 (WA).
''' Ibid, s 3, once approved, local authorities were required to have due regard 10 the statement in
greparing or amending a town planning scheme: s 4.'' s 4 fowl Pin, ,"I"g and Development ACi^,"undine, 11 ACi 1947 (WA)
''' s 25(I) Tow" PI@""ing onof Developing11 ^c! 1928 (WA). For a discussion of rights of appeal, see
Fogg, 'Significant Aspects of Land Use Planning Law and Organisation in Western Australia'* above n
447,324-326.
''' Note, however, that a Minister had no dispensing power regarding by-laws: see R V Sritith clad Honey, .
Exp", t, C""glinte [1970] WAR 43,45 (Wol]fCJ); 5201egus I).
in R V Shi}e of Pel. !h. . Ex Dewa, , & Bin. ridge [1968] WAR 149,155 (Jackson I).
'' ' S 25(I) Tow, I Planning and Del, e!op"reini AC! 1928 (WA). The decision of the Minister was also final
in relation to an appeal concerning an interim development order: see s 3 TOM, PIO""ing in?d
Del, elopme, ,, lid Amendment lid 1955 (WA)
''' See s 2220)(d) Local Gol, er, linchi ACi 1960 (WA). See also s 243 Loco/ Government AC! 1960; R v
S", ith and Horl<v. . Ex parre C, ", gnule [1970] WAR 43. Note also the power of a referee. A referee had
the power to override a local authority: see e. g. s 4/1(3) of the Local Gove, .,,"Ie, 11^c! 1960; G, ,I, grin/e v
TOM, @141b",, v [1970] WAR 54* 59 (Nevi]Ie J).



in 1970 were limited rights of alternative appeal made to a Town Planning Court in

specified cases"' for a final decision. "' However, the Governor could, on application
by the minister, stop an appeal to a court by declaring that the appeal would be contrary

t t I ' 16 rid w Id t d t re'udice the ublic interest"' Suchto town planning principles and would tend to prejudice the public interest. Such

limitations were removed upon the establishment of the Town Planning Appeal

Tribunal. "' The Tribunal was required to 'act according to equity and good
... 'th t dt t h' I't' I If ""Th T'b I Idconscience. .. without regard to technicalities or legal forms. ' The Tribunal could

invite the minister to provide a submission where an appeal might have a substantial

effect on the future planning of the relevant area. "' It appears most decisions regarding
private rights were decided by the minister, "' The minister may have tended to favour
private interests over the public, s 21

The State's regard of property rights in planming laws also requires a consideration of

compensation for injurious affection. In their influential report, Stephenson and

Hepburn noted that they had not been able to trace any cases of compensation having

been claimed or paid for injinous affection, "' so coriument is focused upon statutory
provisions. Ally person whose land was injuriously affected by the making of a town

PIarming scheme prior to the date of approval of a scheme was entitled to

compensation ''' unless the relevant scheme provisions were already law or would have
been enforceable without compensation, had they been contained in a local authority's

by-laws. "' Similar provisions applied regarding injurious affection from unitbmi

Compensation for injurious affection

'ri See e. g. Pearse , C, fy of South Forth [1968] WAR 130,135 (D'Arcy I); commentary on this case in
Fogg, ,4"strung" Town Planning Low Uniformity and Change. above n 491,642
''' S 3 Tow" Plinthi"g dind Developme", kid Amendment ^ci 1970 (WA). See s 37(a) inserted into the
principal Act regarding the permitted grounds of appeal, such as the exercise of a discretionary power by
a responsible authority under a town planning scheme
5'5 Ibid. See s 52 inserted into the principal Act,
''' Ihid. see s 42(4) inserted into the principal Act. The writer could find only one instance of this
occurrence. The matter related to building a road on Garden Island: see Hiller above n 468,151.

See ss 7,9,10, Town Flu""ing ondDevelopme"lamerdine"I^c! 1976 (WA).
518 Ibid, s 17.
519 Ibid* s I
'~' Fogg, 'Significant Aspects of Land Use Planning Law and Organisation in Western Australia', above
n 448,324. Fogg notes (328) that in 1972, nearly 400 appeals had gone to the Minister while only one
had gone to the Town Planning Court.
$21 Hiller, above n 468,151-152
"' Stephenson and Hepburn, above n 401,247.
523 s I I (1) Town Planning undDevelopme"!Ilei 1928 (WA).
''' s 12(I) Town Planning and Develop"Iani ACi 1928 (WA). For an illustration of the operation of s
12(I) to deny compensation to a landowner whose land was injuriously affected by a town planning
scheme, see Hint v Swan Ro@dBoqrd (1937) 40 WALR 107,111 1/2 (Dwyer J)
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general by-laws. ''' Limited provision for compensation for injurious affection from the
operation of an interim development order existed, which included Crown power to

purchase the affected land in lieu of compensation, "' A scheme might afford the State
an option to acquire affected land where compensation for injurious affection was

claimed. "' That acquisition was to be by agreed price, or by land value determined by
b't t' , t, itI S c rt528arbitration, agreement, or the Supreme Court.

Restrictions applied to the grounds of injurious affection. Certain provisions prescribed

for buildings or takings of land for parks or open spaces could not be a basis for

claiming injurious affection. "' Further restrictions were later added, which prevented
any claim arising for injurious affection regarding the classification or zoriing of land,

except where the scheme restricted land development to a public purpose or prohibited

the continuation of a non-conforming use. "' Provision was later made to limit the

compensation payable for injurious affection where no land had been acquired or

purchased ''' and for deductions. "' Where a scheme reserved land for a public purpose,
no compensation for injurious affection was payable until the land was later sold or a

development application was refused or conditionally approved upon conditions

unacceptable to the owner'"' Where a landowner sold land, the sale must have been at a
lesser sale price than the landowner might reasonably have anticipated receiving had

there been no reservation under the planning scheme of the land, the owner prior to

selling the land must have provided written notice to the responsible authority of the

landowner's intention to sell the land, and the landowner in good faith must have sold

.

.
16^^, s 30(3).
See s 7A(12)(a) and (b), inserted by s 3 T, w" Plan"ing ond Deuslopme"I for Ame, ,dine"I del 1955

(WA); see also s 7B(12) inserted by s 3 Town Pion"ing and Development ^or Amendme"I ,ICJ 1962
(WA), Note the purchase price for the land was not to include any value arising from betterment.
527 s 36(2)(a) Metropol, Inn Region Town Planning Scheme ^ct 1959 (WA).
''' Ibid, ss 36(2a) and (2b). For a history of this provision, see Mount Lowley Ply Lid v WeSIer, ,
flus, ration Planning Commission (2004) 29 WAR 273,321-326. The significance of the election to
acquire process over compulsory acquisition for the affected landowner is considered in chapter 6,
paragraph 6 (dXiii).
''' s 12(2) Town Pion"ing and Developme"I Act 1928 (WA). For an illustration of the operation of s
120) denying a claim for injurious affection, see W, Vimm, , T"un of Cm"em, "! [1976] WAR 125,127
128 (Wickham I)

S 4 Town Planning and Development AC, Amend", an! ,4c! 1956 (WA), which inserted a new s 12(2a)
Note also the further restrictions on compensation imposed by s 12(2a)(d) regarding e. g. the requirement
that the non-conforming use be carried on a lot or lots.
' See 36(6)(a) inserted into the MeI, .opolii@" Region Tow, I Plan, ,ing Scheme 11ct by s 2 Me!70polii@, I
Reg, on Tow, I Plan, ,trig Scl, e", e, 4c!, 4me, Idme, It Act 1963 (WA). The compensation was not to exceed the
difference between the value of the land affected by the scheme and the value of the land not so affected

S 6 MeI, upontq, , Region row, , PIO, ,,, ing Sche", e, ci/Inland", chinet 1966 (WA).
See s 5 Metropolitan Region Town Pion"ing Scheme lid Amendment ACi 1962 (WA). For the making

of a claim for injurious affection by an owner intending to sell, see s 5 Metropolitan Regio, I TOM,
Plan, ,i, ,g Scheme 11ci Amendme, ,I ACr 1966 (WA); Reg 3, Mefropo"!all Region runtt, ajio, I Board)
Regulations 1967 (WA)
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the land and taken reasonable steps to obtain a fair and reasonable price.

Compensation for injurious affection was only payable once in relation to a reservation

on land, "' and limits applied to the quantum payable compensation. Arbitration was

prescribed for the determination of injurious aff;=ction and the compensation payable.

Where land increased in value as a result of a responsible authority spending money in

the making and carrying out of a town planning scheme, a landowner was liable to pay

to the responsible authority half of that increase, where claimed by the responsible

authority within the prescribed period. "' Similar provisions applied regarding
btt t " f T rlb-law"'Asreardsaclaimforbetterment arising from unifonn general by-laws. As regards a claim for

compensation arising under the Metropolitan Region Scheme, any bettennent was to be

disregarded, "' Arbitration was again prescribed for the datennination of the entitlement
of a responsible authority to recover betterment. "' The collection of a bettennent
charge to cover the costs of development or servicing by local authorlties was supported

by a royal commission, which also noted how ineffective in practice the betterment

v' ' w wh n it came to assessment and collection ''' Ste henson and He bumprovisions were when it came to assessment and collection. Stephenson and Hepburn
recormnended a land tax in lieu of bettemjent. 53

Betterment

5.7

The State's regard for property rights requires a consideration of the extent to which

environmental laws affected a landowner's property rights. A distinct difference in

focus has been suggested between environmental laws enacted prior to and post the

Key Area 6 . Environmental laws

''' s 36(4) Metropolitan Region Town PIO""ing Scheme, ct 1959 (WA) as amended,
"' See s 3 Me!"opolito" Regio, , T, un, Planning Scheme ACi Amendment ACi 1968 (WA). Nb a further
claim could be made in the case of alteration of an existing reservation or the imposition of a further

''' See s 36 (6Xa) Metropolitan Region Town Planning Schemedc, 1959 (WA) as amended
537 s 11(4) Town Planning undDevelopme"MCI1928 (WA).
538 Ibid, s I I (2.

Ibid, s 30(3).
S 37(5) Meh. ononion Region Town Plan"ing Scheme Act 1959 (WA). For a brief overview of the

treatment of betterment in WA during this period, see Do Hagman. 'Betterment For Worsenment: The
English 1909 Act andlts Frogeny' (1977) 10 Ug/dU29,49-50

S 11(2) Town Plan"i, Ig andDevelopme",, ci 1928 (WA).
''. white at al, above n 60. Note betterment was also supported by a later NSW Royal Commission of
Inquiry into Rating, Valuation and Local Government Finance, Rayon (May, 1967) 165. For a study of
betterment provisions in Victoria* see A Lameri, 'Compensation under the Town and Country Planning
Act 1961 (Vic)-Part I' (1980) 12 MULR 311, and A Lanteri, 'Compensation under the Town and
Country Planning Act 1961 (Vic)-Part 2* (1980) 12 MULR 437.
543 stephenson and Hepburn, above n 401,247.
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inid-1960s, "' Prior to the inid-1960s, most environmental laws were for resource

allocation and development, "' These laws may be characterized
enviromnental',"' were often revised provisions from the first period ''' and typically
dealt with local issues of health, public welfare and pollution. "' Even after the 1960s,
environmental laws continued to reflect the agricultural foundations of the State's

economy. ''' In contrast, from the 1970s, most new environmental laws were enacted
for conservation, environmental protection and planning, and may be characterized as

'macro. economic"" and conservation and sustainable-development orientated '''
although legislation may exhibit the characteristics of both categories. "'

.

It might be thought that the micro macro classification of environmental laws is

suggestive of a shift in the State's regard for property rights from the inid-1960s. This

would accord with some of the literature reviewed in chapter 3 concerned with the

impact of environmental PIarrrting laws upon private property rights. ' That there are

few reported state cases on environmental law in its modem sense during this period

makes this position difficult to assess, An examination of environmental laws indicates

that categorization according to a micro focus pre inid- 1960s and a macro focus post-

1960s is difficult to maintain, at least when applied to a consideration of the impact of

environmental laws upon property riglits. Micro-environmental laws might impact

negatively upon property rights, For example, powers under the Local Governme"! der

.

as micro-

D Grinlinton. 'The 'Environmental Era' and the Emergence of 'Environmental Law in Australia-A
Survey of Environmental Legislation and Litigation 1967-l 987' (1990) 7 EPU 74.79 and Figure 3.

Ibid, 79 and figure 3.
This classification is developed by I Cole, 'Environmental law and Politics* (1981) 4 UNS\U 55.65,

and applied by Grinlinton, above n 544. Although Cole applies early New South Wales legislation, this
classification would equally apply to early legislation in Western Australia as related to mining and water,
and soil, including the Soil Conservation Act 1945 (WA) considered herein.
''' Grinlinton* above n 544,79. Although Grinlinton provides the Mining Her 1978 (WA) by way of
example, the same can be said for the Milling Act 1904 (WA) when compared with its predecessor, the
Miming on Prii, die Property 11ct 1898 (WA).
''' This point is made by Grinlinton, above n 544,77; see also Bamett 'The Development of Water Law
in Western Australia' above n 344, [44], 16] noting the Metropolitan Water SMPpfy, Sewerage @, Id
Drumoge, cr 1909 (WA).
''' Grinlinton, above n 544,94, in 48, See e. g. ss 48-50 Agric"liare and Rein!ed Resin, Fees Prateciio, ,
AC, 1976, N0 42 of 1976 and assented to on 9 June 1976, which required an occupier to declare and
control certain plants and animals.
''' coje, above n 546,65. Cole again applies New South Wales legislation to this classification. The
extensive provisions of the Environmentql Pro^Ciio, , AC! 1971 (WA) considered at paragraph 573
indicate that this Act was 'macro. economic'.

551 Grinlinton, above n 544,79.
''. Ibid, 77,79. For a useful table of the legislative history of Australian environmental, planning and
management laws during this period, see P Ryan, U, bon Development LOIN a, Id Policy (The Law Book
Co Ltd, 1987) 3253.
553 see chapter 3 of this thesis, paragraphs 3.2,3.4.5.
35' see Grinlinton, above n 544, Appendix A.



enabled the public interest to be considered regarding buildings. Compensation was

sometimes provided for, "' but agreement on compensation was not a precondition to
the exercise of statutory power. "' An affected landowner might sometimes succeed in
setting aside an order ''' but not always, "' The Health Her 1911"" could result in the
carrying out of works on private land by a local authority, or an order that works be

carried out. "' Soil conservation and wildlife protection legislation enacted pre-1960

also reveals macro environmental concerns, with a significant disregard for property

rights in the case of the vesting of native flora and fauna to the Crown, while the

provisions of the E"vtro"menial Protection 11ct 1971 ('EPA') were applied in

consultation with affected landowners. It is probably more correct to regard

environmental laws across this period evidencing an increasing desire by the State to

regulate property rights in the public interest, but with the voluntary cooperation of

landowners wherever possible

The State's regard for property rights is considered more closely below with respect to

soil and wildlife conservation, and environmental and heritage protection. Althougli this

discussion is focussed on the State's regard for property rights, landowners might also

themselves face threats to their property rights from environmental degradation. No

Australian jurisdiction made any provision for the bringing of class actions which might

assist landowners in joining together in the protection of their property riglits from

environmental degradation. 563

57.1 Soil conservation

Concern over land degradation from the 1930s led to the establishment of the Soil

Conservation Service, which under ministerial direction administered a new statutory

''' see, for example, s 401(I) Local Governme"Irtc1 1960-1976 (WA)
''' see ss 63,108(2) and 212 Health, of 1911(WA); see also Div 19, Loc@! Government, 4ci1960-1976
(WA).
'' see s 62(9) He@/Ih, 4c! 19/1 1965 (WA); Gene@",, Shit ofPe, 'Ih [1967] WAR 124,127128 (Jackson
I).
''' For an example of an order under the Hen/!/,, ci19/I (WA) and found to be ultra vires, see Had4v v
Howord (1920) 22 WALR 48; see also Feinm, is 11n, gsme"!, PI. y Lid I, City of Perch [1978] WAR 32 on
the setting aside of a notice under the Loc@I Gol, er, Inni! ACi 1960-1976 (WA).
559 MCKe"zie v Higgs (1918) 21 WAR 10
560 Act N0 34 of 19/1 assented to on 16 February 19/1.
''' See us 53 (sewers)* 62 (drains and sewers), 108 (right of way) Heal!h ACi 1911 (WA). Note the

Tovision for compensation to an effected owner in ss 63 and 108(2).
'' See e. g. s 106 (paving of private streets) Health ^c! 1911 (WA); MCKe, 12ie v Higgs (1918) 21 WAR

10.

563 see Bales, above n 12,205-206.
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regime for soil conservation. "' The Act contemplated State assistance to landholders
whose land suffered erosion. "' While Parliament was keen to secure public confidence
that the legislation did not 'harass or insist unnecessarily' the Government made it clear

that if soil erosion became a menace, public interests must prevail over individual

interests. "' Agreements might be entered into with landholders to eff;act soil
conservation or erosion mitigation works ''' whether or not their lands had been notified

as an area of erosion hazard, "' However, landholders might also face the regulation of
their lands by proclamation as part of a soil conservation district, "' or by issue of a soil

conservation order restricting land usage. "' Rights of appeal were provided. "' Land

might be taken for the purposes of a soil conservation reserve. Land within a soil

conservation reserve was then under the minister's control and management. "'

. 5.7.2 Wildlife conservation

The preservation of fauna was not a new phenomenon. "' Provisions for the

conservation and protection of native flora were made as early as 19/2"' but their scope
did not initially extend to private land ''' and were later only extended to apply to a
person upon private land who destroyed any native plant, where that person was not the

owner of the private land and had no lawful authority to be on that land. "' The State

retained the power to declare any locality a reserve for native game, " Private land

could only be declared to be a protected area under the control of the ACclimatisation

Coriumittee with the owner's consent. "' Agreement with landowners for the use of land

.
'" S 6 Soil Conservation Her 1945 (WA)* assented to on 9 January 1946. On the objects of the Soil
Conservation Service, see s 13 of the Act. Other States also had similar provision, and reference is made
to such legislation in the margin of the Act; on Commonwealth funding of soil conservation projects, see
Stole Grn, ,, s isoil Conservation) del 1974 (Cth).
565 see s 14(g) Soil Conservation AC11945 (WA); see also s 35(I)
''' western Australia, Forfigme"!dry Debates, Legislative Assembly, 6 September 1945,555,561 (Soil
Conservation Bill, Second Reading) (Premier, F1S Wise).
''' s 33(I) soil Consen, @lion Ilei 1945 (WA). Financial assistance might be provided to landholders: see s
6 Soil Conservation AC! Amend, "errt, or 1955 (WA).
568 s 35(I) SoilCo, Isen, @lion ^c! 1945 (WA); see also s 31(I)
569 Ibid, s 22
570 s 8 sin'I conservation 11ciAme, ,dine"I^ci 1955 (WA), assented to on 24 November 1955.
''' See S 31(6) S 31(I) Soil Consen, orion AC1 1945 (WA); see also s 8 Sol'I Conserv@lion AC! lime"dine"I
ACi 1955 (WA)
''' S 260) of the Soil Comen, "!ion AC! 1945 (WA), provided for a taking in accordance with the Public
Works lief 1902 (WA) as amended
573 s 27 Soil Conservation Rel 1945 (WA)
5'' see chapter 4 of this thesis; Game lid 1874; Game4ct 1892.
575 Nam, e F10, .0 pro^C!ion, ci 1912 (WA), assented to on 24 December 19/2
''' 16^^, s 3; see also s 6 Native Flora Projection AC! 1935 (WA), assented to on 7 January 1936
577 s 4 Native F1m, a Projection Act 1938 (WA), assented to on 31 January 1939,
578 s 6(b) Gun, erlci1912 (WA), assented to on 24 December 19/2.
5791bid, s 8



as a sanctuary for the conservation and protection of fauna continued with a new Act in

1950. "' However, several significant changes now occurred. Firstly, the new Act

marked a policy shift from the protection of fauna for later hunting, to preservation.

Secondly, property in all fauna, "' and later all flora, "' until lawful Iy taken or otherwise
declared, was vested in the Crown and without compensation. " Certain dealings in

fauna required a licence. "' Flora on private land might be taken by the owner or
occupier, or a person taking with their consent, "' but no flora could be sold without a
licence, "' A landowner could not take rare flora without ministerial consent, although

compensation was to be afforded where consent was refused and the landholder would

suffer loss of use or enjoyment of the land as a result of that refusal. Overall, the new

regime represented an uricompensated derogation from a landowner's bundle of

rights, "' particularly given that the Crown might also profit. "' InterestingIy, when
native vegetation controls were introduced in 1976, ' the Premier's declaration that
compensation provision would not expose the State 'to any unmanageable

compensation risks' was proven correct, despite the concerns of Treasury,

Coniriionwealth-funded programs for the State acquisition of lands for nature

conservation were established. ''' Private land might be vested for national parks, "' but

''' s 13 Fauna Projection AC, 1950 (WA), assented to on 5 January 1951. The Act was later renamed the
Wild1;1:2 Conserva!ion der by s 10) of Act N0 67 of 1975. For a brief discussion of features of this Act,
see DE Fisher, Naturel Resources Law in Austinfi@.. A M@CFO-Legal system in Operation (Law Book Co
Ud, 1987) 240-241.
''' See Western Australia, Parliamentary Debates, Legislative Assembly, 19 September 1950,796
(Fauna Protection Bill, Second Reading)
''' s 22 Falling Protection AC! 1950 (WA), assented to on 5 January 1951. Curiously, no mention of this is
madein the Second Reading of the Bill by the Assembly, on 19 September 1950.
583 s 12 wildly^ Co", eruc!ion ACi^mendme"14c! 1976 (WA).
''' Note such a vesting would constitute a declaration of sovereignty, however, and riot a declaration of
full beneficial or absolute ownership: see Y@""er v Baton (1999) 201 CLR 351,369370 (Gleeson CJ,
Gnudron, Kirby and Hayne in on s 7(I) Forma Consen, @Iio, ,, ICJ 1974 (Qld).
585 s 17(2) Fauna Proieclio", of 1950 (WA).
''' s I5 Wildlya Conservation ACi, mendmeniAct 1976 (WA).
5871bid, s 15.
3881bid, s 17.
''' A1 coinmon law, a landowner had a qualified right of properly in wild animals while on that owner's
land, which became absolute if the fauna was killed: see T Bonyhady (ed), BIWiro, MaimlProteciio, I ond
Legal Change (Federation Press, 1992) 61, citing \aide, I V Hemsler (1987) 163 CLR 561,565-566
(Brennan J); see also funnel. NEOt0" (1999) 201 CLR 351,368 (Gleeson CJ, Gaudron, Kirby & Hanyne
11),

SI8 Fawn" Proieciio, , der 1950 (WA) afforded the Crown royalties in relation to skins.
See Cowliiy^reds Water SIPp!v ^c! 1947 (WA), discussed in Bonyhady, above n 589,66^57.
Bonyhady, above n 589, ch 3,67* citing 11'11PD, V0! 213* 1976,2875.

''' s 4 (1)(a) Sidle Gr@", s (I\,@!"re Conse, \,@tio, !) ACi 1974 (Cth); see also EIJI, ironme, ,I IFi"onCIOl
Assist@"ce) ACi 1977 (Cth).
594 s 18(I) Nuno, ,@IParks A1, rho, 'itv ^ci 1976 (WA).
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agreements for the control or management of such land required owner and o00upier
595

consents.

5.7.3

The EPA"' was the most significant environmental law aff;scting property rights,
although other acts also might aff^:ct property rights. The Government wished to

protect the environment, while maintaining ' a proper balance between industry and the

requirements of the people, "" The EPA established the Enviromnental Protection
Authority, "' of which the most important function was the fonnulation of
environmental protection policies, "' which once approved by the Governor carried the
force of law, "' The EPA provided for limited"' rights of appeal to aggrieved
persons, "' However, the Authority's powers to make proposals on State policy
regarding environmental matters"' did not result in any EPA environmental protection
policies. "' No provision for environmental impact assessment was provided for, with

the Authority applying procedural arrangements on an ad hoc basis regarding individual
606

projects,

Environmental protection

.

5951b^^, s 21(2).
''' Act N0 63 of 1971* assented to on 15 December 1971. The Act replaced the short-lived Ph. ysical
E"viro"meni Proieciio" ^or 1970 (WA).

See e. g. the Cle@" Air Act 1964 (WA). Note the Commonwealth legislature was also active towards
the end of this period in the enactment of Commonwealth environmental laws. However, Ihe direct
impact of Commonwealth laws upon a landowner's property rights in Western Australia is considered
minimal when compared with the range of state laws considered herein.
''' Western Australia, Parliamentary Deboies, Legislative Council* 17 November 1971, (Environmental
Protection Bill, Second Reading) (IT Tonkin, Premier).
''' S 9(I) Environmentulprotectio" Adj971 (WA). On the duty, functions, and powers of the Authority,
see ss 28-30 of the Act.

Western Australia, Purli@maim, y Debates, Legislative Assembly, 23 September 1971, 1738
(Environmental Protection Bill, Second Reading).
601 s 39(3) Environment@!Pro^Ciio, , AC! 1971 (WA).
''' see e. g. s 43(I) of the Act which prohibited a right of appeal against a proposal submitted to the
Governor.

''' s 43(3) E"viro"menial Projection, or 1971 (WA) was prescriptive in that regard.
604 Ibid, s 30(4Xg).
''' v cox, 'Environmental Protection Policies in Western Australia-Establishing Statutory Environmental
Objectives for Land Managers' (1994) 11 EPU307,307.

M Elliott and I Thomas, E"I, iyo"men, @I Impaci Assess, "e"t in AUS, ,. alto, Theory and P, tictice
(Federation Press, 5'th ed, 2009) 171. Compare the opposite position under Commonwealth legislation.
The Commonwealth made provision for environmental impact assessment: see ss 5(I) and 6 Environment
Projection dinpocr of Proposal. $) AC! 1974 (Cth). However, s 8 of the Act merely required that matters
significantly affecting the environment be considered by the relevant Minister. The Act did not create any
private rights, and the public had no standing to sue to prevent a violation of a public right: 111,311a/inn
Conservation Foundation Inc v C!h (1980) 146 CLR 493. For a further consideration of the Cth Act, see
Bares above n 12.40-45; for the opposing views on the nature of the rights and duties (if any) created by
this Act, see G KGlly* 'Commonwealth Legislation Relating to Environmental Impact Statements' (1976)
50 AU 498,509; SD Clark* 'Redcliff and beyond: The Commonwealth Government and Environmental
Planning' (1975) 5 Ade/ Loiv Rel, 165* 169
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Landowners' property rights might be directly affiscted by the Authotity's

reconuiiendations on applications for the subdivision, amalgamation or development to

a town planming authority. "' Similar provision was also made for the grant of any
interest in land for mining, "' Ally person might refer to the Authority any matter which
gave rise to a possible cause of pollution, "' for which the Authority might then make
recommendations to the minister. "' However, the Authority pursued a policy of
collaboration rather than regulation regarding environmental issues. " ' That approach is

perhaps explained by the lack of any regulatory power, and that landowners even in
h I 1970 " t tal 'ssues 613the early 1970s were generally ignorant concerning many environmental issues.

Agreement with private landowners was also a theme of other enactments.

While Parliament was anxious that the EPA not impact adversely on existing

contractual arrangements where State Agreements existed, the question of

compensation to landowners negatively affected by the EPA appears not to have been

considered. Property rights received closer attention under other legislation, For

example, a landowner might be required to obtain a licence to clear land in catchinent

areas under the Country Areas Wafer Supply 11ct 1947 (WA),"' but compensation was
payable if a licence was refused. 617

5.7.4 Heritage laws

Comprehensive State"' and Commonwealth"' heritage laws were enacted for the first
time. in 1964, the National Trust of Australia (WA) was established, which could

S 56(I)(e) Emui"onmunt@IP""toriio, , ^ct 1971 (WA); see also the similar provisions under s 36(I)(f)
of the Waterways Conservation ACi 1976 (WA). Note s 56(5) of the Binviro"", enrolPro!eelio, ,, ct which
prevented a town planning authority from granting approval to a subdivision, amalgamation or
development until the Authority's recommendations had been considered
608 s 55 Environmental Pro^C!ion ^c, 1971 (WA).
''' Ibid, s 57 (2). Note the broad definition of 'pollution' in s 4(I) of 'any direct or indirect alteration of
the environment to its delriment or degradation, ' but the failure of the Act to define any offence in
relation to pollution: see M Hollick, 'The Role of Statute Law in Environmental Management: A Case
Study of Western Austinlia' (1984) EPU 116,117.
610 s 57(3) E"viro"men!at P, 'orec!ion ^c! 1971 (WA).
" ' Environmental Protection Authority* An, ,,,"IRgpori (1973) 33, cited in Hollick, above n 609,119

Bates, above n 12,25
A & I Conacher, 'The Exploitation of the Soils' in RL Heathcote, The AIMr"/inn Experience. ' Essays

in AUS!radon Land Serf/, inari ""d Resoi^re Maingeme"I (Longman Cheshire Ply Ltd, 1988) 129. The
author notes that this proved to be a major difficulty in the implementation of soil conservation practices
''' see e. g. s 31(I) Waterways Co, Isen, atto" ACi 1976 (WA)
''' see western Australia, PinYin"!unruly Debates, Legislative Assembly, 17 November 1971,84 (Mssrs
Court and Tonkin) (Environmental Protection Bill, Second Reading).
''' ss 12B and 12C Country^,'e@s Watersi^plyrtc! 1947 (WA)
6171bid* S 12E
''' Non'o11n/ Trim @1th, $11'01i@ or^) der 1964 (WA)
''' 41,311uljq, , He, "jigge Coin", issio, , Act 1975 (Cth).
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acquire land by purchase and control that land nitough by-laws. "' Unlike later
Coinmonwealth law, "' land use and development inig}It be restricted by covenants
voluntarily entered into PUTSuant to State heritage legislation. "' The covenant could
bind the registered proprietor's successors in title. "' The Act has been considered
attractive to private property owners since it allowed ownership to be retained, a

COLIu, litmerit to the public interest to be secured and possible tax advantages to the
624

proprietor.

.

5.8

This chapter revealed a mixed and shifting State regard towards property rights from a

private interest perspective to a more mixed private interest/public interest perspective

Particularly where a strong public interest was perceived, the State did not hesitate to

expropriate property riglits without compensation, such as with petroleum rights,

property in the beds of watercourses, and a landholder's right to subdivide land. The

State might also seek to control property rights through statutory controls, as in the case

of water rights and land use. in other areas, the State displayed regard for property

rights alongside the pursuit of the public interest, either in the case of statutory rights, as

for example in the case of the farmer's veto with respect to land under cultivation, or in

the collaborative approach taken with respect to addressing the public interest, as in the

case of environmental laws

Conclusion

o

State disregard for a landowner's security of tenure is most evident in the willingness of

the State to displace property rights by the exercise of powers undiscoverable at the time

of the Crown grant. Crown grant ternis might also be retrospectiveIy expropriated and

altered to the derriment of a landowner's properly rights. Although a proposed

restructure of land tenure from freehold to leasehold failed, the vulnerability of property

rights becomes self-evident. As with many areas of focus, however, there is no one

picture of complete disregard for property riglits. The Land Acts generally improved

provisions for the securing of land tenure and the promotion of agriculture. Payment

conditions attaching to a landholder's title were also improved, although the time for

perfomiance of other conditions such as improvement might be shortened. The change

''0 sss and 26(I)(a) and (b) Notion@1711/3/@I, IMSIrqfta (\^)lid 1964 (WA).
''' The 1/1/31r@fig, , Heriioge Coni"lissio, I ACi 1975 (Cth) did not affect property rights per se. Entry of a
place on the Register of the National Estate merely required the relevant Minister riot to take action
adversely affecting such a place: s 30
~ S 21A National flint qf, I'M, ."lid (Wrt),, I 1964 (WA).
.3Ibid, s 21A(4)
-4 Bates, above n 12.85.



from a 21-year limitation to a five-year limitation on the exercise of reserved powers of

resumption might suggest an increasing regard for property rights, and the State s

willingness to make voluntary payments to an affected landowner certainly does.

However, the five-year limitation is probably better explained by the declining reliance

of the State on reservation clauses for the resumption of land in favour of the PWA

Expanded State powers of resumption under the PWA and the expansively defined

purpose of public works is a further important feature. The four ingredients of

compensation underlying the PWA reveal an improved regard for the property rights of

landowners affiected by a PWA resumption. Many of the prescribed ingredients were

amended over time in favour of affected landowners. The wide discretion afforded to

the Supreme Court through a discretionary percentage is of particular significance in

providing additional means to address the circumstances of a particular case, However,

difficulties fticed by a landowner in challenging a resumption until 1955, together with

the compensation provisions of the PWA failing to secure reinstatement costs for an

affected landowner, reveal the State s regard for property rights to be qualified, and

brings into question assertions of an equilibrium between the State's regard for the

public and private interest. The widespread settlement of compensation claims, often

upon generous ternis, by arbitration may have been of great comfort to many

landowners, but may have been motivated by reasons other than the State' s regard for

property rights.

The shift to a public interest perspective of property rights becomes more evident in the

State's treatment of mineral rights. Although this shift had already occurred with the

crown reservation of all minerals, the shift was continued with the crown reservation,

and retrospective and uricompensated confiscation, of petroleum. increasing public

interest perspectives are also evident in the opening up of private land to mining.

However, the preferential right to mine afforded to the landowner the provision for the

payment of royalties for minerals privately owned, and the later protection of the

broadly defined 'land under cultivation, ' greatly diluted the disregard that mining on

privately owned land would have otheiwise represented. Compensation provisions were

also favourable to a landowner afftected by mining, although many property owners

were adversely affected by mining. A landowner's position was less favourable as

regards compensation for petroleum activities, although there may be sound policy

reasons for this distinction. The presence of State Agreements served as a further

reminder that the statutory rights of a landowner were vulnerable to being overridden,
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All early shift to a public interest perspective of property rights is also evident with

respect to water rights, in particular through the State's assertion of control over natural

waters, the deeming of watercourse beds to have always been the property of the Crown

and without compensation, the various controls exercised by the requirements of

statutory licences with only limited compensation provisions, and the later increased

setback requirements, Furthennore, riparian rights only co-existed with the rights of the

Crown because of the judicial interpretation applied to the RWIA. The public interest

perspective also brought with it rates and the increasing risk that a landowner's quiet

enjoyment might be disturbed by public works. However, the statutory redefining of

riparian rights was not without significant benefit to landowners, thereby diluting much

of the disregard towards property rights otheiwise represented by the State's treatment

of water rights. For some landowners, no doubt the benefits of statutory riparian rights

might even be considered de-facto compensation for the disregard the State had

demonstrated towards their property rights. Whatever view is ultimately taken as

regards the State's treatment of water rights, what is most significant is the early

recognition by the legislature that 'private ownership must stand on one side' when the

interests of the State othenvise required. 625

.

Planning policy, particularly with respect to the soldier settlements, reveal the State's

willingness to distribute property rights as an instrument of social policy and to

discriminate positively in favour of some people at the expense of others' However, it is

only when the pre-1928 position of landowners with respect to the exercise of property

rights is compared with the position post enactment of the TPDA that a new disregard

by the State towards property rights is revealed, Primacy was afforded by the legislature

to town planning principles over property rights, which was reflected in town planning

schemes, interim development orders, by-laws and, later, planning policy, Certain

dealings in land were restricted without prior staintory approval, such as the

uricompensated expropriation of the right to subdivide land. Questions of land use were

often at the discretion of local authorities. The scope and influence of planning over

land use is illustrated by matters such as the Corridor PIO" for Perch. Only limited

recognition was given to the notion of compensating a landowner affected by the

operation of town planning principles, as is evident in the compensatory provisions for

injurious affection. Avenues for appeal by affected landowners were also limited, and

o

See Western Australia, Porna"!enrolv Debates, Legislative Assembly* 24 September 19/2,1924 (Mr
George)



landowners may have depended upon the possibility of receiving favourable treatment

by the minister,

Conservation and enviromnental protection also provided a new platfomi for the

regulation of property rights, particularly as regards land development and native fauna

and flora, in favour of the State, This disregard of property rights through environmental

laws occurred earlier than may be coriumonly thouglit. However, environmental laws

often contemplated voluntary participation by landowners. The establishment of the

Environmental Projection Authority, which could make laws and exert influence over

matters such as town planning, also created a new layer of State scrutiny over properly

riglits, although the significance of such developments were limited by the lack of any

environmental protection policies or environmental impact assessment, and the

collaborative practices of the Authority. .

.



Chapter 6: Real Property Rights in Western Australia:

The State's regard and disregard 1978-2016

Chapter 6 considers the State's regard for private property rights during the third

identified period. As with previous periods, State regard for property rights is defined

by new legislation affecting landowners. This study remains focussed on the six

identified key areas. A seventh key area, criminal property confiscation, is added.

Although these areas are not discrete, their study reveals this period to be one of

increasing State disregard for property rights, with a public interest perspective of

property rights becoming frequently dominant in shaping the treatment of real property

rights.

Introduction

.

6.1. I

The chapter begins with a brief discussion of property rights remaining the preserve of

the States, despite the occasional influence of Commonwealth laws and international

covenants. The first key area, land tenure, is considered with particular attention to the

security of land tenure and property rights under new crown land tenure legislation, and

the increasing statutory exceptions to a landowner's indefeasibility of title. Proposed

reforrn regarding pastoral and rangelands leases is also noted,

Key themes

.

Land acquisition, resumption and compensation are examined through the changes

introduced by the Land, 4dm, '",'sitari0"11ct 1997 ('LAA'). The repeal of resumption by

crown grant reservation without compensation is rioted. Attention is given to how a

landowner may be adversely affected by the acquisition of land by State Agreement,

and the challenges presented to a landowner objecting to a taking or seeking

compensation. Potential compensation problems are explored. The vagaries of the

detemiination of value, limitations with respect to loss or damage, and absence of

discretion to consider special circumstances are discussed alongside the more

favourable treatment of injurious affection, severance and solatium,

Mineral, petroleum and geothemial energy rights are examined, beginning with the

extension of crown reservations and retrospective State confiscations. Attempts to

amend the continuing farmers' veto are discussed together with the more limited veto



with respect to petroleum and geothennal energy exploration, New compensation

provisions for mining of privately owned and crown minerals are reviewed.

Water rights are examined within the context of water resource planning and the shift to

a national water policy. The licencing implications of widened crown vesting

declarations for existing water rights are considered. The new quasi property regime for

water licences is rioted. The treatment of statutory riparian rights is also reviewed,

together with improved compensation provisions and appeal rights.

Planning and environmental laws are examined within the new context of sustainability

and the increasing dominance of public interest considerations. The increasing scope

and significance of PIaiming schemes and policy, changes with respect to compensation,

subdivision and development controls, and rights of appeal are studied, The generally

negative impact of new environmental impact assessment requirements upon a

landowner is discussed, together with the shift from land clearing by notification to

clearing by permit, pollution and contamination controls, and new heritage laws. The

State's regard for property rights in addressing the public interest is considered through

the new statutory regime for carbon rights.

A new State disregard for property rights is identified in the retrospective shift from a

conviction-based system of criminal property confiscation to a non-conviction-based

regime. Attention is given to the impact of non-conviction-based fortieiture upon

innocent property owners. The inclusion of criminal law is also significant; an

assessment of the State' s regard for property rights for this period now extends beyond

the six key areas identified in chapter 3.

Property rights remained almost exclusively a State matter. The State legislature

continued to enjoy the power to deprive an owner of property rights without any

constitutional requirement affording just terms. Commonwealth legislation might

operate to override a registered interest holder's indefeasible title to land, ' or restrict the

Property rights remain a State matter

' DIMMm Holdings Pty Lid , Nav South \@Ies (200I) 205 CLR 399; Stheri v DPP (\, I) (2004) 217
CLR 81,194 (Kithy I); WeSIer" A's, ro/in, , Plan, ,IIJg Commission v Funor0 (2007) 49 SR (WA) 165,
169. However, WAis subject to compensation obligationsimposed by the Native rifleAci/993 (Cth).
' See P Butt, L@,, dL"tv (Thornson Reuiers, 6th ed, 2010) [20 1/6], citing Bar!o11 v/I, mus (2006) 32 WAR
366,402 (Buss IA). The case concerned an unregistered managed investments scheme; see also L Key,
'Recaptured by the Grievous Yoke: A Practical Session Commentary' (Law Summer School. The Law
Society of WA, 1992) 13/4. The writer recalls Liiida Key's paper first coining to his attention in a
footnote to a draft manuscript written by Associate Professor John Mugambwa on the Torrens system,

.

.
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eyerisef rt'ht rt'I 'H ,thC Ithexercise of property rights in a particular way. However, the Commonwealth

Parliament remained without general legislative power regarding land. Only with the

recognition of common law native title in 1992' alongside existing Coriumonwealth

statutory provision for racial equality before the law' and the subsequent enactment of

the Native Title lief 1993 (Cth) was the State's power to affect native title controlled,

State legislation affecting native title, for example, might be declared incompatible, ' and
compensation with respect to native title extinguishment was now prescribed.

Significantly, WA was able to validate past acts, ' and crown grants of freehold title
generally extinguished native title because of the lack of use limitations in most crown

grants. ' Pending and future claims under the Ncti've Title net have, however, resulted in
recent State Agreements with respect to compensation and the allocation of freehold,

leasehold and reserved land to be held on trust for the benefit of the Noongar people. ''

New external influences on the State's regard for property rights also occasionally

emerged through Australia's entry into international covenants, as in the case of State

criminal property confiscation laws.

.

.

' See e. g. s 46 of the Compelir^^" @"d Consume, , Her 2010 (Cth) where a property owner with substantial
market power may be required to allow a competitor to use private property rights in the public interest
see S Corones 'Competition law and market regulation; When should private property rights give way 10
the public interest?' (2014) 42 HBLR 124; see also BHP Billi, o, 1170" Ore PI. v Ltd v National Compel, 'tio"
Council(2008) 236 CLR 145,155,157 (Gummow, Kithy, Hayne, Heydon, Crennan and Kiefel my.
' See Mabo " g""ansin, d (N0 2) (1992) 175 CLR I. Note, however, the power of States to extinguish
native title without compensation: 201 202 (Wilson I); see also an Battlett Native Title in AUS!rollb
(LexisNexis, 2"' ed, 2004) t2,101,
' S 10 Roci"IDiscrimi"adorn, ICJ 1975(Cth); but note Western A's!ratio v Word (1996) 70 FCR 265.
' See e. g. \, , Coinmo"wealth (1995) 183 CLR 473; Land coffer and nadirio, ,"I Urugg) der 1993
(WA); AC!s, mendme"I andRqpeal oralve 7111e) AC! 1995 (WA).
' See ss 48-51 Native Title AC! 1993 (Cth).
' rifles Pandaiio" Act 1995 (WA); see also Titles Valid@lion fling, dine"14ci 1999(WA) regarding
intermediate period acts.
' See Badlett, above n 4, [16,108], citing M@bo v g"cousin, d (iV0 2) (1992) 175 CLR I, ink Peoples I,
Queens!@"d (1996) 187 CLR I, and F<io " Noriher" Tern!orv (1998) 195 CLR 96.1n Western Australia,
see eg Win. d on beh@ff'of the Minim""g and Gay'erro"g P, ,PIG ,, Western ,"snuff@ (1998) 159 ALR 483,
568 (Lee I). Pre-1994, crown grants of freehold title are also deemed to have permanently extinguished
native title; see Bamett, ib, d, t5.91; on the test for extinguishment of native title by inconsistency at the
time of grant, see also Store of Water, , AMs, ,2,110 , Brown (2014) 253 CLR 507, t371 (French CJ, Hayne,
Kiefel, Gageler and Keane 11). On the security of pastoral lessee, see Ink Peoples v 911ee, ,stand (1996)
187 CLR I, 132133 (Toohey J); 250 (KirbyI)

Lurid Ad, "mistr@lion (Sol, Ih WeSI Native Tille Seine", e, 10 ACi 2016 (WA). Settlement will occur the
Indigenous Land Use Agreements are registered on the register of indigenous Land Use Agreements: see
https: WWW. dpc. wa, gov. au/Iantu/south-west-native-title-settlement/Pages/default. aspx
'' See C, fines (Co, !/ise@nor, of PI. offs)lid 1988; Pe, ,"10,101i Thusiee Co Ltd v Wrt (2002) 26 WAR 1,5
(MCKechnieI), discussed further at paragraph 6.10(a) of chapter 6 of this thesis.



6.2

Crown land grants and land tenure were governed principalIy by the Land Act 1933 in

amended fomi until replaced by the LA, ^.. The LAA was enacted to consolidate and

refomi the law regarding crown land and the compulsory acquisition of land,

Although the GovelIui, Grit maintained that most of the provisions of the earlier Lo"d, 4ct

1933 were transfi=rred to the new Act, " the LAA also brought changes to land tenure.

The creation and registration of crown grants was discontinued. Provision for the

release of land in various tenures continued,

Key Area I - Land tenure and the LAA

Some changes to land tenure reveal increased regard for property rights as regards

dealings in crown land, and the nature of strata titles. The acquisition of private land

received new support by financial grants to first home buyers. However, new potential

threats to old strata schemes, some transitional provisions of the LAA, particularly in

relation to forfeiture, and increasing statutory exceptions to a landholder's title, reveal

an increased disregard for properly rights. Given that regard to the security of lesser

interests in crown land and improvements to strata titles is relatively narrow in scope

when compared with the reach of qualifications to every landowner's indefeasibility of

title, the State's disregard for property rights arguably becomes a more dominant theme.

Key features of the LAA and new developments are considered below.

6.2. I

In the 1980s and 1990s, significant sales of crown or reserved land had exposed

deficiencies where the land was leased. '' Althougli problems with continuing leasehold

interests were addressed in 1992, " the LAA now provided greater certainty and security

Improved certainty and security for dealings in crown interests

'' Assented to on 3 October 1997, and commenced on 30 March 1998. For a general review of the LAA
and tenure changes introduced by the LAA, see Government of Western Australia, Department of Lands,
Crown Lq"d Ad", misirutio" and Regisiroiio, , Pr"dice Mq""al (July 2013) ch 2. On the repeal of the
Land/lei1933, see s 281 LAA.
'' see the long title to the LAA
'' See eg Western Australia, Parliamentary Debates, Legislative Assembly, 27 June 1996,3468, (Mr
Kierath).

A general change was the shift from the vesting of administrative functions from the Governor in
Executive Council to the Minister for Lands; see Crown Lq, ,d Admi, listra!ion a, ,d Regisiro!ion Practice
Main, @I, above n 12, t2.31

Ibid. t23,631,
See Western Australia, Porno, ,Ianio, y Deboies, Legislative Assembly, 28 October 1997,5658 (Mr

Board, Minister for Works); Parts 6.7 LAA.
re First Home Owner Grunt kid 2000 (WA),
' Crow" fund Admt, ,minim, grid Regisi, ,@iio, , P, ", lire Man, ,at, abo, e n 12,12.5.11. The Lq, ,d, ICr 1933
did riot Include similar provisions to ss 75-78 of the Proper4y LawAci1969 (WA)
'' Ibid, citing Lurid An, endme, It (Trollsm, 'ssio, , of hireres, s) ,4c! 1992 (WA). The LAA also made specific
provision for continuing Interests in crown land: see ibid, [2.5.2], citing ss 10,22,23,27,35,46,50,57,
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for those dealing in crown interests. Most importantly, the LAA brought crown interests

under the Torrens system, Crown land was now recordable on a land title, bringing the

advantages of the Torrens system to those dealing with crown interests. The increasing

number of private leases and mortgages associated with commercial ventures on

reserved crown land were now more secure.

6.2.2

.

The State has been inconsistent in its regard for property rights with respect to strata

titles. The Strain Titles filer 1985 effected a number of key improvements to strata

titles, " including the consolidation or re-subdivision of lots, provision for the allocation

of unit entitlement for a lot based on lot values, and the variation of lot boundaries,

Survey strata plans were also introduced. ' Disregard for landowners is evident in the
treatment of umegistered strata plans under the Styq!a Titres, 4c! 1966 as cancelled strata

plans. " The Government's 2015 refonn agenda regarding community titles and

leasehold strata titles is positive, " However, the proposed terniination of older strata
schemes by only a majority of owners makes older strata lots potential redevelopment

targets" and is a dangerous step towards 'private to private' eminent domain. "

Improved strata title, but with later threats to old strata schemes

.

79* 81,82.89,146,178,179,281, Schedule 2 LAA, and ss 81,124,166A and 166B Tyanofe, ofLo"d'or
1893

21 section 29(5) LAA
'' Crown Lurid Administration grid Regis, runo" Practice Manual, above n 12, t2.3.21, Note* however,
that dealings regarding crown land under the LAA were not effective until registered under the Torrens
s stern: s 19 LAA.

' Western Australia, Par/joine"!ary Debates, Legislative Assembly, 28 October 1997,5658 (Mr Board,
Minister for Works); Parts 6.7 LAA; Part 111B Trainofer of LandAc! 1893 (WA) as amended.
'' For a summary of the main changes introduced by the Strata Titles kid 1985 and the Strata Titles
Amendme"I Her 1995, see Western Australian Land Information Authority, Sir@,@ TIT!es Findice MorningI

I^r Weste, '"Austin/i@ (June 2013, edition 8.0) [2.11, [3.6] and t13.41.''1bid, t2.11; see e. g. ss 9,14, Strata Titles ACi1985. Note also s 29 of the Act on the variation of a strata
scheme upon resumption. The Act was assented to on 6 May, 1985.
' St, .@IQ Titles ^mendme, ,t11c! 1995 (WA). The Act was assented to on 20 December 1995.

Sir@to fines P, ticiice Mont, glibr Western rt"sty@If@. above n 24, [2.1]. Note, however, the two-year
period afforded to affected owners to register their strata plans,
' See Landgate, SI, ,", a rifles Act Refor", Co, 13/11/01io, , SIM, mmy (Government of Western Australia,

2015)* 3. Landgate (10) states its aim is for the Minister of Lands to introduce draft legislation to
Parliament in June 2016.

See P MCGrath, 'Apartment owners could be forced to sell properties under proposed strata law
shakeup' ^BCNei, s, 12 September 2015.

Note, however, the reference to 'ensuring protections are in place for objecting owners': Ibid. On the
risks presented by 'private to private' acquisitions, see 01.4, 'jilts v Millisier/by Lo, ,ds, Plain"',, g and Ihe
Emitor, "Ie, 11 (2008) 235 CLR 232 at t7.3.41 of this thesis.
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6.2.3 Conditional purchase interests - no waiver of forfeit"re

The conditions of sale of crown land were subject to such conditions concerning use as

the minister detennined. " Breach of the conditions made the conditional tenure land

liable to forfeiture. " Regarding existing licences or leases previously granted for the
conditional purchase of town and suburban lots '' forfeiture for non-compliance with
any conditions was prescribed. " Unlike previous forfeiture provisions '' no provision
existed for the waiving of forfeiture and reinstatement, once the minister datennined to

cause forfeiture '' although compensation for improvements upon forfeiture was
available.

6.2,4 Pastoral and rangeland leases

The Government proposes to introduce into Parliament a bill concerning pastoral refonn

and rangelands lease tenure. " Although the Govenunent claims the intended refonns
will bring 'more secure tenure"' questions to the Minister for Lands reveal that no
compensation will be afforded to existing landowners negatively impacted by the

introduction of rangeland leases. 40

6.2.5 Increasing challenges to in deftasibility of title

The qualified nature of a fee simple title holder's indefeasibility of title is not unique,

since indefeasibility of title has always been qualified. " However, the increasing
statutory exceptions to a landholder's title are notable. In 1982, statutory exceptions to a

'' Western Australia, Pornume",", y Debates, Legislative Assembly, 28 October 1997,5658 (Mr Board,
Minister for Works); s 75(I) LAA. This was not a new development, however; see e. g. s 20 Land Her
1933. In relation to the conditions attaching to conditional purchase leases, pastoral leases, and the wide
scope afforded to the Minister, see ss 80(3)(a) and 103 LAA.
32 s 75(4)(a) LAA as amended,
33 see L@"dAC11933
'' See s 35 LAA and Crow" Lulld Adminisiro!to, , andRegisir@tio" Praciice Man, in/, above n 12, [2.11.3].
35 s 23 LandAc1 1933.

'' See s 35 LAA; C, it, w" L@"d^dini"miniio" andRegisirqiio" PracticeM""Jini, above n 12, [2.11.3],
Note* however, the statement that 'forfeiture should only be initiated as a last recourse. ' Note also the
Tights of appeal afforded to the interest holder: s 35(2) and Part 3, LAA. On the effect of fort^ture, see s
35(4) LAA. Subleases and caveats were exempted from the forfeiture provisions: s 35(5)(a)(i) LAA

S 35(5)(a)(ii) LAA. Note* however, that such circumstances are described by the Government as
'special cases' : see Crow, , L@, IdAdnu, ,isirono" grid Regisrr@tio" Finerice Manual. above n 12,12,1151
' Land Administration Amendment Bill2016 (WA).

Government of Western Australia, Land Administration Amendment Bill2016: General information
' Western Australia, Porno, ,tent@17 Debqies, Legislative Council, Wednesday, 24 February 2016, p716c-
717a. Hon Col Holi representing the Minister for Lands indicated that 00 compensation to affected
landowners would be considered 'as the rent is based on market conditions'

" See chapter 2 of this thesis, t2.1.2(a)(in; note under s 3(I) of the fromofer of Land, I, , 1893 (WA), laws
inconsistent with that Act shall not apply to land under the Torrens system. However, the scope of this
exclusionaTy provision appears uncertain: 01v"IPic Holdings Ply Lid v \i, ,of slow Coinornrio, , Ftp Lid (In
by) (2008) 36 WAR 342 [130] (Heenan NA).

.



landowner's indefi=asibility of title reached 'epidemic proportions'." In a 1992 study,
17 State Acts" were identified containing provisions affecting freehold title without
notification on the Torrens Register, and 12 State Acts" contained provisions affecting

freehold title upon registration or lodgement of a notice or memorial, By 2004, the

Government admitted that there were ' I 00 or so exceptions to indefeasibility contained

in our land laws, "' Public interests in matters such as the recovery of State debts may
explain this phenomenon, with exceptions coriumonly securing state interests over a

landowner's title. " Priority between private interests might also be affected. "

Indefi=asibility of title might also operate against a landholder by vesting title in the

transferee, following resumption, despite the resumption itself being void. Although

the High Court was unwilling to displace registered interests without a clear legislative

. '' DJ whalan, The Toyre"s ,$1, SIem in mrs!rana (LBC, 1982) 338.
" Key, above n 2.4-8 citing ss 25,27 abon:8:1"@I 4/@in PI@""ing Authority Her 1972 (WA); s 8
Adminst""tio" der 1903 (WA); s 5 City of Forth ACi 1925 (WA); ESChe"I Procedures for 1940 (WA); ss
30,33 Family Co", I'd 1975 (WA) (repealed but now see s 126 Fin, ,ify Count 4.1 7997 (WA)); s 53
Health fief 1911 (WA); ss 7B, 57C fifths, ri@I La"ds Developments Awlhority Act 1966 (WA); us 269,
368,440A, 515(I), 5150), 516A, 560,577,581 Local Gone, "merit ACi 1960 (WA) (see now ss 6.43,
668,671,6.74,6.75 to, "I Gore""moriA, ! 1995 (WA)); Part 6 Me"rat Han!Ih 4.1 1962 (WA) (also
noting ss 69.77 G"urdiq"ship und, dim"trim!ion ^c! 1990 (WA) not yet then proclaimed); ss 109,124A
(now repealed) Me!Fopolim" Water, Sewage and Dini"age ^or 1909 (WA); ss 9* 27 Mining ^ct 1978
(WA); Misuse of Drug, for 1981 (WA); s 5(4) M, ,"jetp, lib, of From",,!Ie net 1925 (WA); s 25B Soil@"d
fund Corneruotion ^ci 1945 (WA); Sham Tiller AC! 1985 (WA); s 10 framers Her 1962 (WA).
'' Key, above n 2,9-12, citing s 27 ^bongi"o1Heriiage ACr 1972 (WA); ss 12BA, 12BB, I2EA Country
Area, Water S"ppfy, AC! 1947 (WA); ss 11,25 01mes Icon/1000/10" of FFq!if$), 4ci 1988 (WA) tiepealed
but now see Parts 2,4.9 CFimi"@I Property Co, !/iscurio" Her 2000 (WA)); s 66 Environmental Pro, ecito"
,let 1986 (WA); s 353 Health, of 1911 (WA); ss 29,4955,1340 Land, ICt 1933 (WA) (repealed but now
see s 193 Land Admirals, Folio" AC! 1997 (WA)); ss 408,111 Loc@/ Government ,4ci 1960 (WA) (now
Loc@I Governme, 11 (Afisce/laneo"s Provisions) del 1960); N"Iio, I@I Trust of 4,431ra!in (174) Act 1964
(WA); s 19 Rural, ^:ustme"I and Finance Coinorotio, , ACi 1971 (WA) (repealed but now see s 11(2)
Rum! Business Development Co, po, .@lion ACi 2000 (WA)); s 76AC Sinn!p der 1921 (WA) (repealed but
now see ss 77,77A Taxation Administration ^or 2003 (WA)); s 37 Stole Energy Commission ^c! 1979
(WA) (see now s 49 E, ,er^, Operators ipowers) AC, 1979).
'' Western Australia, P@11^^men, @, I, Debates, Legislative Assembly, 25 August 2004,5627b-5641a (Ms
A1 MacTiernan). As at 30 October 2013, Landgate advised that "[t]here are over 80 legislated interests
which may impact an owners' use and enjoyment of land and property", but only 44 of these legislated
interests could be identified on a properly interest report: Landgate, 'Properly Interest Report now
available' (30 October 2013) <11ttp. WWW. 0.1andgate. wa. gov. au/news/latest news/property-interest-
report-now-available>.. Note WA is riot unique in this regard: see eg P O'Connor, 'Public Rights and
Overriding Statutes as exceptions to Indefeasibility of Title' (1994) 19 MULR 649,652 on the
approximately 250 Victorian statutory provisions; It appears likely that indefeasibility is displaced on a
similar scale in NSW: P Butt. 'In defersibility and Overriding Statutes: An Attempted Solution' (2009) 83
^U655,657.
46 Key, above n 2,4,
' See eg s 20 Retire, ,, e"t Plyinges ACi1992 (WA) (charge to secure repayment of a premium); s 13(100
Coinmerciu/ Tenancy (Reinl Shops) Agree", arts ACi 1985 (WA). Note, however, that under s 20(6)(a) the
charge under the Retireme, ,I Pillages lid is subject to the interests in the proviso in s 68 of the Transfer of
L@"d'or 1893 (WA), while under s 13(I), the statutory option under the Commercial re, ,mrcy (Reinil
SnOps) Agree", e, IIS ACi is a complete exception to s 68, Affording priority to one individual over another
has led some to question how such a provision accords with legislation 'an owedly motivated by public
interest and protection': Key, above n 2,15, referring to the then Retirement Villages Bill (WA).
'' Mj, ,isle, ,lidmi, ,isleri, Ig rite E"I, ironing1101 Pig, ,, ling ond, users"tall AC! 1979 v H@,, IMO" (1983) 50
LGERA 180, 195 (Lee I), cited in M Iacobs QC, Low of Compulsory L@,, of ACq"1stion (Lawbook Co,
2010), [5.145]
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intention '' the Court's lack of clarity as to when a statute displaced a registered

proprietor's indefeasibility of title" contributed to the uncertainty surrounding the
security of property rights.

6.3

A consideration of State regard for a landholder's property rights requires a

consideration of new legislation providing for private land acquisition and resumption.

Although less significant, provisions for crown grant reservations must also be

considered.

Key Area 2 - Land acquisition, resumption and compensation

Many Acts provided for compensation to the affected party from the compulsory State

acquisition of land. in 2004, in addition to local government and redevelopment

authorities, 10 government agencies and bodies could resume private land, mostly

under Part 9 of the LAA, " although where the Planning grid Development 11ct 2005
(WA) ('PDA')" applied, this was in a modified form'" Compensation remained a

co See Hillyaim Ply Lad v He@re" 's Door Ply, Lid (2004) 220 CLR 472; B Edgeworth, 'Planning Law v
Property Law: Overriding statutes and the Tortens system after Hillpalm v Heaven's Door and Kogarah v
Golden Paradise' (2008) 25 EPU 82; c. f, co"tm Smirk Busier" Dini"cge Boord Is, 4) ,, Spyings Bunk of
South AUSir@/ia (1939) 62 CLR 603.

Pi Lewis and SB Schroeder, 'In defersibility of title and overriding statutes: Determining which
prevails in the event of an inconsistency' (2008) 164PU 147,150.
'' Note the acquisition of land injuriously affected as a result of the reservation of the land for a public
purpose, where compensation for that injurious affection is claimed, is considered separately, since an
election to acquire involves no compulsory acquisition: see s 187 Plain, ,ing grid Developme"I ACi 2005
(WA) and Mount fowley v Western Austinli"" Plan"i"g Commission [2004] 29 WAR 273,326-327
citing Hilly Wade, " kiwimli@" Planning Commission (2000) 107 LGE1<,^ 229,12/1 - t221; ManD, "gull
v Western Australian Planning Commission (2003) 129 LGEl<, A. 243.

Standing Committee on Public Administration and Finance, Repor, of the Sinndi"g Committee on
P"blic Administration cmd Finance in Rel@!ion 10 the Imp@or orS!@!e Government ^orions and Processes
on Ihe Use grid Enjoyment of Freeho/d and Leosehold Loind in WeSIer" AUS, roll@, (Parliament of WA,
2004) ch 4.
'' See eg s 15(I) Conserv@, ion rind Lurid Man@geme, ,I der 1984 (WA); s 12E Country Are@s Water
S"py!v ^,, 1947 (WA); s 28(3)(e) Energy Operato, s (Powers) der 1979 (WA); s 73(I) He, hage of
Water" Austinli" der 1990, . s 29(I) Main Roads AC! 1930. . s 19(I) Petrole"", Pipe/^,, or A, I 1969 (WA);
s 191 and 192 Planning and Develop"Ian! der 2005 (WA); s 75(I), 81(8) Worer ,geneies (POWe, ^) Act
1984 (WA); s 21 Eon Forth Rede, daym, ,,, for 1991 (WA); s 23 Mid/@,, d Redoe/, pinioni, ICJ 1999
(WA); s 24 Swimco Redevelopment der 1994 (WA); s 20 Annod@!e Redevelopment der 2001 (WA); s 6
Hope Pulley-W@Ilel"p Redeve/opme"I ^c! 2000 (WA). However, note exceptions such as the RailFreighi
.$1. ^slam AC, 2000 (WA), and the D@inp^or to Bunb!, ry Pipeline ^or 1997 (WA). Land within the DBNGP
corridor cannot be taken under the LAA unless all DBNGP rights and interests are maintained. See
Crown Lurid ,dini"isIr@lion and Regis!r"tio" Praciice Manual. above n 12,19,1561; see generally K
Petriti SC, 'Land acquisition and compensation for injurious affection: issues for property lawyers' in
ISMies/br Properly Lawyers (Law Society of WA, 27 November 2008) 4.
5' Act N0 37 of 2005, assented to on 12 December 2005.
'' See s 191(3) PDA. The land is taken compulsorily under and subject to the provisions of Part 9 of the
LAA, but note s 1910) PDA. Note also the election to acquire process under s 187 PDA does riot apply
to the LAA. For a discussion of the election to acquire process, see chapter 6 of this thesis, [6(d)(iii)].
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creature of stainte. " The provisions of the LAA concerning compensation for a

landowner affected by resumption are exhaustively prescriptive. Occasionally,

compensation is derennined outside the LA/^., as in the case of a PDA taking of land. "

Unlike the fomier Pubftc Works Act, which made fundamental changes to the State's

powers of resumption '' members from both Houses accepted that the LAA merely
consolidated and carried across the compulsory acquisition provisions of the fonner

Act. " However, the stated purpose of the LAA included 'reform of laws for the
compulsory acquisition of land. ,,"' While the LA, ^. was considered to reflect the
traditional model of land acquisition and compensation, " a review of the LAA reveals
new regard and disregard by the State for property rights.

.
6.3. I

The decline of resumption by crown grant reservation noted in chapter 5 was completed

by extinguishment of any right to resume land by crown reservation without payment of

compensation. " If the practice of land resumption by crown reservation without
compensation had been abandoned for decades by 2004, " this concession by the State

Resumption by crown reservation without payment extinguished

'' See chapter 2 of this thesis; Mandi, roh E"rein, 'ises POJ Ltd v Western AUStr"/ion Planning Commission
(2010) 240 CLR409,420421 (French CJ, Cuminow, Crennan and Bell 11); see also Walker Cowo, alto"
Ply, Ltd v Sydney Harbour Foreshore, Inkority (2008) 233 CLR 259,269-270; R & R Finzol@riptv Ltd v
Parrcm@!in City Cow"ci1 (009) 237 CLR 603,619. However, c. f. contra Battista Delln-redova v Slate
Planning Commission SCWACC 2 of 1986, BC8800828,16, citing 48 v De Keyser 's Royal Hold [1920]
AC 508.1t has been suggested that the common law includes a right similar to the Fifth Amendment to
claim compensation for taking: G MCLeod, 'The Commonwealth Tobacco Packaging Law, Property
Rights and the Environment' (April 2013) B"I^I; 36, citing R V Coinpe, ,anno" Cowl (1990) 2 WAR 243,
253 (Wallace J). The writer doubts this argument in chapter 2122.1(d)l.
'' S 241 LAA provides that 'regard is to be had solely to the matters referred to in this section'; see also
MCKay " Coinmissio"e, of Main Roods IN0 7.1 [2011] WASC 223, [139]-[141] (Edelman I),
'' Where a responsible authority takes land comprised in a scheme under s 191 PDA* valuation of the land
is to be done in accordance with s 192 PDA.

'' see chapter 5, [5.2(by(i)] of this thesis.
'' Western Australia, Porn@", gyro, y Debares, Legislative Assembly, 27 June 1996,3468 I (G Kierath)
(Land Administration Bill, second reading); Western Australia, Pania, "enroly Deb@Ies, Legislative
Council, 26 March 1997,913-914 (M Evans). See also Western Australia, Pornome"!@, y Debates.
Legislative Assembly, 27 June 1996,3468 (Mr Kierath). This was despite a parliamentary standing
committee having earlier recommended that a new Act based upon the former provisions of the Public
Works ACi 1902 on compulsory acquisition and compensation incorporate various amendments to the
resumption and compensation process: see Standing Committee on Government Agencies, Res!,"!prion of
Land by Government Agarcies. . Find/ Report (Parliament of WA, June 1987), summary of
recommendations, vii-xii.
'' Lulld, d", mistr@lion AC! 1997 (WA), See also Western Australia, Purliame"Ian, Debnies. Legislative
Assembly, 27 June 1996,3468 I (G Kierath) (Land Administration Bill, second reading).
" B MCMurdo, 'Acting for Private Landowners-Snatch and Grab-Land Acquisition and Compensation'
(Law Society of Western Australia Seminar, 27 November 2002) 3.
'' Schedule 2, clause 7(2) LAA. However, conditional tenure land (formerly Crown grants in trust) may
be resumed without any entitlement to compensation where the land was granted for nil or nominal
consideration. In that case, compensation is restricted to lawful improvements: see s 202(3) LAA; Crow, ,
Lulld, dini, lisi, rino" @"d Reg!bill'@lion Proofice M@, I"at, above n 12, t10.2.1.61
'' standing Committee on Public Administration and Finance, above n 52, [3,113].

.



is diminished. It does, however, acknowledge State recognition that land resumption

without compensation was unacceptable, particularly where the ternis upon which the

crown reservations had been made occurred many generations prior to the current

proprietor.

6.3.2 Acquisition for public works by agreement may disadvantage affected
landowners

The preferred method of State land acquisition remained by agreement. " The State
continued to be able to make agreement to purchase land required for a public work, or

to acquire land by written consent and compensation. Acquisition by agreement under

the LAA 'excited little controversy'," While acquisition by agreement may appear

more respectful of property rights as opposed to resumption, it could take time, and

may have been intended to encourage amicable compulsory acquisitions rather than

consensual transfers. " The outcome for a landowner might prove less satisfactory than

a taking, " The purchase money might reflect a market value depressed by the intended
public works" and may not include matters for which compensation would have been
awarded had the land been resumed, such as injurious affection. " Without agreement on
the sale tenns, a landowner could then face a regional reservation over the land by

amendment to the Metropohtan Region Scheme. " The purchase prices paid for the

'' Ibid, t5,101, Indeed, it would appear that at least one government agency only ever sought to acquire
private land by negotiation, this being the former Water and Rivers Commission: [4,187]
'' S 168(I) LAA; see also the former s 26(I) Public Works Rel 1902 (WA), Acquisition by agreement
might also be made pursuant to the PDA: s 190 PDA; for a discussion of the PDA provision, see Law
Reform Commission of Western Australia, Con!pens@lion for 11n"rio"s 46"eciio" Final Report (Project
N0 98,2008) 59. The Commission suggests that if the owner cannot reach agreement as to price, a
compulsory acquisition could be 'engineered' by the landowner so that the compensation provisions
would apply.
'' Law Reform Commission of WA, Fin@IRgpor, , ibid. 53.
'' The approximate average timeframe for a negotiated purchase is 18 months; Department of Regional
Development and Lands, Lo, Id, ayuisi, ion (State Land Services) 4.
'' Law Reform Commission of Western Australia, 'Compensation for Injurious Affection' (Project No
98, Discussion Paper, October 2007) 27
'' Standing Committee on Public Administration and Finance, above n 52, [5.13]-[5.19]

Ibid* t5,171, citing D MCLeod, 'Compensation Issues Snatch and Grab-Land Acquisition and
Compensation' (Law Society of Western Australia Seminar, 27 November 2002) [2.2].
'' See E Samec and E Andre, 'Planning and Development Law in Western Australia* (Lecture Materials,
Edith Cowan University, 2009) 179. The writer acknowledges the work of Samec and Andre* which
provided the writer with an excellent overview of the State's new planning and environmental framework.
Where referred to, acknowledgement is made via footnotes. The authors also suggest that the landowner
may be disadvantaged by an information notice under s 168(2) LAA riot Informing the landowner of the
rocedure for compensation for landiaken. On the acquisition processgeneralIy, seeibid, 177-190.
' D MCLeod, 'Compensation Issues Snatch and Grab-Land Acquisition and Compensation* (Law

Society of Western Austinlia Seminar, 27 November 2002) [2.3]-[2.5]; see also the effects of the Hope
Pulley- Wanel!IP Redei, e/op, "all ACi 2000 (WA) considered in Standing Committee on Public
Administration and Finance, above n 52, [4,247]-[4,263]

.
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purchase of other land at a depressed value might then be relied upon by the agency in

the landowner's efforts to resolve any compensation dispute. "

A fomier landowner who seeks to repurchase unused land taken by the State might be

required to pay the current value of that land, instead of the compensation value of that

land Ius 10' erannu , w v' I th 75land plus 10' 0 per armum, as was previously the case.

63.3 Takings for public works

.

The State may take interests in land for 'public works'," but the State takes land
compulsorily as a last resort. " Generally, land is taken for impending works. " Land
required to confer interests may also be affected as if for a public work. " The power of
resumption was extended to 'any State instrumentality'." The taking process is almost

identical to the fonner procedures. " Again, a landowner might require that where

resumption left unimproved land of less than 1,000 square metres, the resuming

authority was also to take that land. " A taking order, once registered '' extinguishes
registered and unregistered interests in land, unless o1henvise provided. " No provision
existed for a reading down of a taking order, " but limited protection was again afforded

against the taking of certain improved land. "

.

' MCLeod, ibid, t2.31-t2.51.
Ibid, 14, citing the former ss 29.29A and 29B PI, 61ic Works lid 1902 (WA).
S 161(I) Land Administration Her 1997 (WA). For a discussion of s 161 LAA see Monthroh

E"!erurises Ply, Lid v IPA Pm""ing Commission (2010) 240 CLR 409,422 (French CJ, Gummow,
Crennan and Bell 11), This term has the same meaning as under the former Act: see s 151(I) LAA. Note
that a taking may also now be deemed to be for a public work: see e. g. s20 Western AUSi, ,@!inn Lap, d
linthority, Act 1992 (WA), Note also the power of the State to lease land designated for a public work but
not yet presently required: s 192 LAA considered in I Bell, Climate Chainge & Co@$1010evelopme", inw
in Austinli@ (The Federation Press, 2014) [4.24].

Crow, I Landrtdmi"istraito" undRegistr@lion Practice Mon"@I, above n 12, [9.4,2].
'' Department of Planning, Plum"ing in"keg it happen. phase two-Review of the Planning and

Del, e/opme"14ci2005 (Government of Western Australia, September 2013) 3. A 'taking' of an interest in
land refers to the extinguishment of that interest: s 151 (2)(a) LAA,
79 s 166 LAA.
'' s 161(I) LAA. See s 3(I) LAA on the definition of 'State instrumental icy'.
'' A taking of land is carried out by a notice of intention to resume land: s 170 LAA; see also s 17 Public
Works, 4c, 1902 (WA) as amended; chapter 5, [5.2(b)(i)] of this thesis. On the requirements of this notice
and for a discussion of the compulsory acquisition under the LAA generally, see MCKe, ,a^ v Mi, ,menbr
Lands (2011) 45 WAR I, 11-12 (Martin CJ). Upon issue, transactions which can be entered into over the
affected land are limited: s 172 LAA. A similar limitation was imposed by s 17(3) of the Pithlic Works
ACi 1902 as amended.

'' S 176 LAA; see also the former s 25 Ami^^ Works, 4c! 1902 (WA) as amended,
'' See s 177(I) LAA on the making of a taking order and s 178 LAA on the content of a taking order; see
also C, ,ow, ILO"dAd"Jinkiraiio, , undRegisiroiio" Pr@dice Maimal, above n 12, [9.8],
'' S 179(b) LAA, Note that a taking order may be annulled or amended under s 180(I) LAA.
'' Munchrol, E, Ile, prises Ptv Lid v Wrt Pl"""ing Commission (2010) 240 CLR 409,429 (HayneI).
'' S 163(b) LAA requires the Minister's written consent for the taking of an interest in land occupied by
any building, yard, garden, orchard or vineyard or in genuine use as a recreation park; see also the former
s 14 PI, blic \0, 'ks, 4ci1902 (WA) as amended.



(a)

The LAA improved disclosure obligations upon the registration of a notice of intention

to take, regarding payment of purchase price, compensation and rights of appeal, An

affected owner wishing to resist the taking continued to be entitled to object to the

notice by ministerial appeal, " The objection could not relate to compensation. The
minister could up hold, cancel or amend the notice of intention,

Objections to takings

A landowner might, by originating summons, question a taking' s lawfulness.

However, the validity of a statutory power of resumption or the detennination of

compensation could only be considered by a superior court, potentially increasing the

time and cost of seeking relief. Challenging a taking would likely raise questions of

statutory interpretation. " Regarding a LAA taking, the public work was required to be
within the scope of the power conferred by s 161 of the LAA; the taking of private land

by an acquiring authority to avoid other statutory obligations is invalid. However,

there need not exist 'an immediate unconditional and enforceable right to undertake the

relevant public work"' by the acquiring authority.

A challenge to the legality of a resumption" may in rare instances result in sui generis
legislation, as in the case of the Y"Jimg, ,p Foreshore Land, or 2006, This Act sought to

'' s 170(5)(d). This was a greater level of disclosure than required under the Public Works ^ct. See
Western Australia, P@r!^^Malta, y Debates, Legislative Council, 26 March 1997,913-914 (M Evans).
Standing Committee on Government Agencies, above n 60, recommendation 7(I), t3,401 stated that a
notice of intention to resume include a full statement of the rights of landowners,
'' S 175 LAA; note that 60 days rather than 30 days were now afforded to the affected party in which to
object; compare s 175(2) LAA with s 17(2)(d)(i) of the P"inc Works, or 1902 (WA) as amended. The
approximate average time for the consideration of objections is 2 to 3 months: Department of Regional
Development and Lands, above n 68* 4.
'' S 175(I) LAA.
'' S 175(5) LAA; see also the former s 17(2)(dXiii) of the PMblic Works Act 1902 (WA) as amended,
'' See eg Mond"inh Binre, prises Ply Lid v 17^ Planning Commission (201 0) 240 CLR 409 where the
Supreme Court ofWA (Court of Appeal) decision (2008) 38 WAR 276 was varied.
re IPA Planning Co, "minion , Fuda"0 (2007) 49 SR (WA) 165,169. The State Administrative Tribunal
is unable to review the validity of any legislation conferring jurisdiction upon it to determine matters of
compensation.
'' See e. g. Munchir@h E"re, prises Piy Lid v W, I Pion"ing Coriumissi0, , (201 0) 240 CLR 409,421 (French
CJ, Gummow, CTennan and Bell 11) that legislation would be 'assessed by reference to the statutory
presumption against an intention to interfere with vested property rights. ' For a further discussion of the
Innciples of statutory interpretation* see chapter 7, t73.21.' Mand, ,roll EliteIPIfses Ply Lid v 17, I Plan"I"g Coinmiss, 'Din (2010) 240 CLR 409,425,425; c. f. con!in
Mand, ,, ah E, new, ise, Ply Lid ,, 17, I PIO",, ing Con, mission (2008) 38 WAR 276, [60], [137]-t4/1
(MCLure and Buss 11A); [149]-[159] (Murrey A1A dissenting).
'' Re Ihe Ho, , A1a, jin@h MacTier, IQ, , MDl. Minister 16, ' Plan, ,i, ,g a, ,d I'llrastr, ,c!IIJ'e. ' Ex porte MCK"y

120071 WASCA 35,1781 (Martin CJ).' See H0, "", o11d tos Execi, 10r @11he Estate of Hammond) v Minisierjb, , Wo, 'ks [2001] WASC 284;
Hammond (@s Exect, !or @111^e Esinie of Hornmo"of (Dec '4/1 v Ministe, 'IbJ' lib, .ks BC9203205; William
Grinh Horn"10nd us Exect, for of the Estate of Thomas Gadie/of Hornmo"d (deceased) v Minister for
Works dildors BC9101107.
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ensure that to the extent that a resumption of land in 1938 was invalid or ineffective

under the former Public Works ^ct, " the rights (both retrospectiveIy and prospective Iy)
of all persons were deemed to be the same as if the 1938 resumption of the land had

always been 'valid and effective*." Despite Opposition protests, " the Act did not
compensate the loss of property rights claimed by the former owner's representative.

The Government asserted public interest considerations"' and relied on Parliament's
power to enact a special law relating to land being unaffected by the pendency of legal

proceedings under another law, 102

.

6.3.4 State agreements

Under State Agreements, landowners may be affected by modified law, ' where the

State becomes contractualIy bound to resume land on behalf of private parties, typically

for major resource development projects. New legislation amuned retrospectiveIy

legislative authority for all acts done pursuant to any State Agreement, ' The price a
landowner received for land the subject of a forced sale might be adversely affi=cted. '''

State Agreements on mining are considered at paragraph 6.4(g).

The land had been resumed in 1938 for a public recreation ground, but much remained undeveloped. In
1955, ss 29 and 29A of the Public Works, ci1902 (WA) as amended afforded the previous owner a right
to re-purchase the resumed land. Although ss 29 and 29A of the Act were repealed in 1997, the effect of
these provisions was continued by transitional provisions in section 200 of the Land Administr@tio" Her
1997 (WA). For a detailed statement of the legislative background to the land in question, see Western
Australia, Partiume, liarv Debates, Legislative Assembly, 7 April2005 (IA MCGinty, Attorney General);
full^hag, 4p Foresho, ^ Bill 2005 (WA), Explanatory Memorandum. Note s 90 LAA which affords the
former owner of land taken for public works an option to purchase the fee simple, where the land was
resumed not less than 10 years previously or the land has not been used for any public works,
'' S 4 fulling, ,p For", fro, , Land kid 2006 (WA).
' The expropriation of private properly rights without compensation was deplored by some members of

the Slate Liberal Party, who unsuccessful Iy attempted to block the passage of the Yallingup Foreshore
Land Bill 2005 (WA); see Western Australia, Pal, namei, inn, Debq!co, Legislative Assembly, 24 May
2005, (DF Barron-SUIlivan) (second reading debate, Yallingup Foreshore Land Bill2005). There was also
a purported waiver of the relevant limitation period by the previous Liberal Minister.
''' Note, however, provision for the discretionary payment of legal costs: s 7(I) yo/ling, !p Foreshore
Land, 4ci 2006.

''' Western Australia, Pani@mall@IT Deb@jar, Legislative Assembly, 7 April2005,571 (IA MCGinty,
Attorney General). For example, there was a desire to ensure that the people of Western Australia
retained approximately 13.5 hectares of valuable beachfrontland, much of which remained in its natural
state.

''' see ibid; also HA Bach, orh Ply Limited , SI@re of Queenslo, ,d (1998) 195 CLR 547,563-564
(Gleeson CJ, Gnudron, Gummow, Kithy and Hayne 11).
'03 s 3 Government Agree, "e"ts ACi 1979 (WA).
''' Governme"I ag, .ee", airs ACi 1979 (WA); see in particular s 3 of the Act, considered in L Warnick,
'State Agreements' (1988) 62 flu 878,899. Note, however, stale agreements now operated merely as a
contract between the parties: see M Hunt, Mi"i, ?g LqIN in Western Allsrr@/ia (The Federation Press, 4th ed,
2009) t15.21 citing RE Miel, del. ex p \MC Reso", CGS Lid(2003) 27 WAR 574. The use of state
agreements under the 'as if enacted model' such that it has the force of law to bind third parties is 110
longer used in WA: see R Hillman, 'The Future Role for State Agreements in Western Australia' (2006)
35 AREU 293,325.
''' standing Committee on Public Administration and Finance, above n 52* [4,273]-[4,276].

.



6.3.5 Compensation by statutory provision: the LAA

Fewer resumption disputes were taken to court in WA than in other States, '' and most

compensation claims were settled by agreement. ''' This might also be interpreted as
evidence of the State's generally high regard for property rights in WA. A review of

compensation afforded for the taking of land, however, suggests that this conclusion is

problematic at best. The relatively low number of compensation disputes is not

necessarily indicative of State regard for a landholder's property rights. A review of

the procedure for compensation and the compensation ingredients below also reveals

further concerns.

(a)

Part I O procedures for claiming compensation generally reflects the processes under the

previous Public Works lid 1902 (WA). ''' The Government intended to bring across the
" 'h ' I h ,'10 c t'previous compensation provisions with 'minimal changes'. Compensation

proceedings generally arise because the landowner has rejected an offer of

compensation. ' ' Every person who has any interest in land taken under Part 9 of the
LA, \ is entitled to compensation for that interest. However, this entitlement is

qualified. It does not apply to any taking that could have occurred under another law

that did not require compensation to be made. ' '' Compensation may also be expressly

Qualified entitlement to compensation only

''' D Brown, Land ^ayuisitio" (Lexisnexis, 6" ed, 2009) t3,331. Brown suggest this may be because of
the more generous allowance of an additional 10'0 above value for solatium under s 241(9) LAA than in
other States.

Crown L@"d, 4dmi"istrutio" andRegistrotio" Proc, ice Manual, above n 12, [10.5.2],
See, for example, Standing Committee on Public Administration and Finance, above n 52, ii, which

noted the many complaints received by the Committee related to the adequacy of compensation for
resumed land, or for the loss of the landholder's economic viability. In addition, many affected
landowners stated that they accepted a negotiated settlement rather than brought compensation

roceedings, because of factors such as personal stress: seeibi^, t5.31, t5,131,
'' B MCMurdo, above n 62,2. Note also the interrelationship between the compensation provisions of the

LAA and earlier provisions for compensation, such as under the Metropolitan Region Town Plum"ing
Scheme Her 1959 (WA), has caused some uncertainty for the Supreme Court, with speculation that
although probably unintended by the legislature, a claimant could possibly receive double compensation
see Cert"i, ,Minister16, Tm"sport (2001) WASC 309,11991 (Parker J)
' '' western Australia, Pani@mentorv Debates, Legislative Assembly, 27 June 1996,3473 I (G Kierath)
Note that a resumption under the former PMblic Works Act 1902 will continue to be governed by that Act,
but the procedure to be followed will be determined by the LAA: see WA PI@""ing Commission VFWdn, o
(2007) 49 SR (WA) 165,170 (Chaney I).
'I I cliff, ,'d v shire @18"sse/ion (2007) 52 SR (WA) 58,64 (ML Barker I)
''' S 202(I) L@"d, 4dmi, 11stration ,ICJ 1997 (WA); see also the former s 34(I) Public Works ^or 1902
(WA) as amended. However, a strata company may have no estate or interest in the land taken: see
Owners ofHab^Tat 74 Strain Plan 222 v W, Plan, ,ing Commission (2004) 137 LGERA 7.

Ss 206(I) and (3), Land Aim, mist, .atoll AC, 1997 (WA); see also the former s 35(I) Pithftc Wo, ,ks AC!
1902 (WA) as amended. Note that 'taking* of an interest in land refers to the extinguishment of that
interest : s 151 (2)(a) LAA

.
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denied, for example, where private land is dedicated for a public road, ' '' Unregistered
interest holders are vulnerable to compensation entitlements being dellsated by another

party obtaining compensation. ' '' Compensation for conditional tenure land is limited to

Improvements.

The claimant may bring an action for compensation against the acquiring authority, or

have the claim referred to the State Administrative Tribunal. ' ' ' In addition to litigation
'k ''' I' d I b I d 'fn. Thrisks, a compensation claim presents various procedural obstacles and pitfalls. The

claimant remains barred from coriumencing compensation proceedings where no

compensation off;=r has been made for 120 days from service of the claim. ' '' Althoug}I
the claimant is still not required to state the compensation sought, ' the onus remains
upon the claimant to initiate a compensation claim, which normally carries a six-month

limitation period, ''' Failure to reject an offisr within 60 days is deemed acceptance of
the offer. ''' All improvement is that the claimant may require 90'0 of the offer to be
paid pending settlement. ' '' Compensation claims continued to be assessed at the

Procedural obstacles and pitfalls

.

'1' ss 55(4) and 56(6) Lurid, dim"is!rotio" AC! 1997 (WA).
' " Ibid, s 202(2).
1161bjd, s 2020).

Ibid, s 220; see also MeKey " Coinmissio"e, of Mat, Roads IN0 71 [20/11 WASC 223, [137] (Beech

11
For example, the claimant may be faced with a costs order much greater than the compensation

awarded: see eg Clifford " Shi, e of Busse/ton (2007) 52 SR (WA) 58.69 where the applicant was ordered
to pay the Shire's costs fixed at $99,899.13. The value of land taken was assessed at $3,250.00 plus
solatium at 10'": see Clifford , Shit of thus, lion (2007) 52 SR (WA) 58,1841 (ML Barker I). in may
take years to final ise a compensation claim: Standing Committee on Public Administration and Finance,
above n 52* t5,221, citing evidence from the Urban Development Institute of Australia (Western
Australian Division Incorporated).

S 221(I) LAA; see also the former s 47B Public Works^ci1902 (WA) as amended. Within 90 days of
service of a claim, the acquiring authority must have a report made on the value of the interest to be
acquired: s 217(I) LAA; see also the former s 46(I) Public Works ^or 1902 (WA) as amended.
in S 211 LAA; see also the former s 41(I) PI, blic Works ^c! 1902 (WA) as amended; c. f. copt, in s 67(I)
Lands ACq"isillo" der 1989 (Cth).
''' S 207(I) LA, A. ; see also the former s 36(I) Public Works ACr 1902 (WA) as amended. Note that the
period to claim compensation following the annulment or amendment of a taking order was doubled from
30 days to 60 days under the LAA: see Department of Land Information, Overview of Ihe Lurid
Adminisrr@Iio, , Bill 1997 and file ^ors, mend", all (I. andAdmi"miniio, , Bill 1997 (July 1997) 19.1f
proceedings are not initiated within the limitation period, 00 action will lie for compensation against the
acquiring authority: S 207(3) LAA; see also the former s 36(2)(b) PMb!ic Works ^c! 1902 (WA). The
limitation period may be extended by the Minister: s 207(2) LAA; see also the former s 36(2)(a) Publ, b
Works ACr 1902 (WA) as amended
''' s 219(I) and (2) LAA; see also the former s 47(2) Public Works Act 1902 (WA), In the writer's
opinion, it would be preferable that the reverse occur, since there may be legitimate reasons why the
claimant has not responded to the offer.
''' S 248(2) LAA. The government has maintained that its general practice is to make an offer of advance
payment of 100'0 of the offer of compensation: see Government of Western Australia, Respo, Ise or7he
WeSIer, I AMsirqliu" Gone, "me, ,! 10 7/1e WeSIer" Alls, r@hall Legis/Qin, e Council Slamdi, ,g Commitiree on
Public Ad"Ii, ,trim!10, I grid F1"", Ice in Relaii0, I 10 the InIP@ci of SI@re Gove, ', lineni rtc, lolls @"of P, DCesses
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resumption date. ''' The compensation awarded may fail to account for land value
increases after the taking, a critical point given the sometimes bullish WA property

market during the last decade. ''' A landowner may be unable to establish that a taking
has occurred, as for example, by the minister's acquisition of State corridor rights, the

sale of rights to a private operator, "' and the imposition of statutory restrictions,
While State corridor rights are acquired under Part 9 of the LAA, the content of those

rights is unclear, "' A taking order for the acquisition of State corridor rights may leave
a landowner unable to establish that any coinpensable land acquisition under s 241

occurred. "' State corridor rights may cause landowners financial hardship, and serve

no purpose other than to disallow a landholder compensation.

The LAA shares many similarities with the former Public Works 11ct 1902 regarding the

four ingredients of compensation. ''' 'Value' remained the principal component of the

Compensation ingredient I: Value

on the Use a"d Buoyme", of Freehold grid Leasehold Land in Western Austin!in (2004) 15; c. f. the
former s 49A Public Works ACi 1902 (WA), which provided for an advance payment of 2/3 of the offer.
in See Iacobs, above n 48, [18.60], citing TMr"er , Mint, or/b, P"btic Instruction (1956) 95 CLR 245,
268-269 (Dixon CJ); but note s 178(I) PIO""i"g and Developme"I Act 2005 (WA); note also that
compensation may not be assessed at the date of the acquisition where the taking is authorised 'by a
s ecial Act': see s 241(2)(a) LAA considered in Bell, above n 76, t41.41.

' Note, however, the payment of interest (s 241(10)^:13) LAA) and advance payments of compensation
that may be offered pending settlement (s 248(I)(a) LAA) may offset some of the inability of the
landowner to participate in the benefit of subsequently rising land prices. It is acknowledged, however,
that an affected landowner may also benefit where land values fall after the taking.
' ' s 29 Damp^or to Bunb", y Pipeline ^c! 1997 (WA).
12 Ibid, S 34.
''' Ibid, s 41. For a case which provides an example of the operation of the DBPA and state corridor
tights, see Epi, E",, gy, (Pith@r@ P!pel^he. I PO, Lid, Comint, ^tone, of Store R, ,,^""^ (2011) 43 WAR 186,
191-194 (MCLure P).
us S 29(2) D"inpier to B""bury Pipeline. 4cii997 (WA).
''' Ibid, s 28(I) merely provides that state corridor rights '... are an interest in land ...'; see I Tarrant,
'The Dampier to Bunbury Gas Pipeline: The Case of Unidentified Property Rights<:ase Note' (2006) 12
APU 262* 264.
''' Auld v Dampier to Bunb"ry Nut"inI G"s Pipeline Access Minister (2005) 139 LGERA 52, [32] (Pullin
I); see also Brown, Land, cq, ,hitio", above n 106, t1,211. Note compensation for injurious affection is
provided under the ACU see s 42(I) D@inpier to Bunb"rv Pipeline ACi 1997 (WA). Taking orders are
made under s 177 LAA.

''' There is concern from affected landowners regarding loss of income: see Western Australia,
Particme"tofu Deb@!us, Legislative Council, 26 September 2007,5733b (Hon M CTiddle and Hon L
Ravlich). See also grievances that landowners are required to remove infrastructure on affected land at
their own expense, Western Australia, Pornome, ,jury Debnies. Legislative Assembly, 2 April 2009,
2597b-2599a (Mr BJ Grylls).
''' Tarrani, above n 130,265. But c. f. con!,.@ Law Reform Commission of Western Australia, Report,
above n 66.67, that state corridor rights are for the purpose of triggering and settling compensation to
affected landholders.

"" See chapter 5, [5.2(b)(ii)]; s 63 Public Work. , der 1902 (WA); Worslqv rimbe, Co Lid " Minister/br
Works (1933) 36 WALR 52,65 (Dwyer I). On valuing compensation generally, see E Samec and E
Andre, above n 72,191-205.

.

.



compensation to be assessed in favour of an affected landowner. '' The Supreme
Court"' and industry"' have applied the Spencer principle of market value. ''' 'Value'
has also continued to reflect 'the highest and best use to which the land could be put. ""
As under previous legislation, ''' the value test is applied despite its omission from the
LAA, ' ' and despite the Spencer principle being difficult to apply. '42

Various methods for the determination of value continue to be applied, "' but are

b' t' , I to d ' t' b d k, 1441, - ,subjective, involve conjecture and are 'sometimes bordering on guesswork. ' It is not

an assessment of damages. ''' A landowner's compensation is delennined by the
application of 'an art not a science*,"' The Court may end up rejecting the reasoning of
all valuers in determining questions of value, ''' althougli doubts continue to be resolved

o
''' See Brown, Land^cq"istrio", above n 106,13,141. Section 241(2) LAA provides 'regard ... be had to
the value of the land with any improvements, or the interest of the claimant in the land ...* This reflects
the former s 63(a) Public Works for 1902 (WA) as amended.
us See eg MCKQy , Coinmissio"or of Mai" Roads INO Z/ 1201/1 WASC 223, t1451 (Beech I) that value is
determined 'by identifying the price of a notional bargain between hypothetical vendor and purchase who
are prudent, well informed and willing, but not anxious, to compete the eXchange'. Beech J relied upon
Spencer v Commonwealth (1907) 5 CLR 418,432 (Grimth CJ); 441 (Isaacs I) on the basis that 'these
statements have been consistently applied in cases since then*. [148].
''' The 517e"cer principle is now reflected in the Australian Property Institute (Inc), Code of Professional
Pro^Ce: see Clifford , Shi, e @18"sseli0" (2007) 51 SR (WA) 62,65 (I^U, Barke, I).
''' Value is determined 'by identifying the price of a notional bargain between hypothetical vendor and
purchaser who are prudent, well informed and willing, but not anxious, to complete the eXchange': see
MCK@y , Commissione, of Mai" Roads in'0 71 [2011] WASC 223, t1451 (Beech I), who relies upon the
test in ,$1, e"cor , Coinmo"we@Ith (1907) 5 CLR 418,432 (Grimth CJ); 441 (Isaacs I) on the basis that
'these statements have been consistently applied in cases since then' t1481. The writer respectfully
disagrees on this point, rioting the authorities provided in ch 5, t5.11. However, the Spencer decision 'has
stood the test of time*: Brown, fundAcq"isition, above n 106, t3,141.
''' Mount Lowl<y Pty, Lrd v Western Australian Planning Commission (2004) 29 WAR 273, t1841
(Stey!Ier, Templeman and Simmondsin; Mereer v \^ Plan"i"g C, minimi0" 120081 WASC 124,1/211-
t1231 (Ienkins D; see also MCKoy, Coinmissio"e, of Main RocdsIN0 71 t201 11 WASC 223, t1551 t1571
(Beech I). The 'highest and best uses' test is also applied to considerations of injurious affection
considered below, although the adjoining land will be valued in its affected state; see Le"z Nominees Pty
Lid " Cm, of Mai" Road. , [2012] WASC 6, [326] (Eddman I).
''' Mown! Lawley, Pry Lid v Wester"11"siren@" Planning Commission IN0 37 [2008] WASCA 158, t251
(Steytler P, MCLure and Buss 11A) in relation to s 36(2b) Metropolitan Region Town Planning Sche, ""
Ad 1959 (WA).
''' It has also been held thai the Spareer principle does riot form part of the common law: see Brown,
Land ACq"isino, I, above n 106, [3.14], citing Me/wood Units Pty Lid v Commissioner of Main Rodds
(9141 3 QLCR 209. This view was not supported on appeal to the Privy Council: see Brown citing
Menvood Units PCV Lid v Commissioner of Main Roads (1978) 19 ALR 453.

Brown, Laind lingi, ismo", above n 106, t3,141. Brown refers to the 'complexities of modern town
planning legislation' having made the ,$!, oncer principle difficult to apply in practice.

MeKgy , Commissione, ofM@I" Roads IN0 7j [20/11 WASC 223, [1521, [2213]-[2214] (Beech I),
who then considers the coinparable sales method and the hypothetical subdivision analysis method. Note
also the before and after method of valuation, particularly in respect of small areas of resumed land that
may be difficult to sell: see Ce, intrMi"ism. Ib, T, onsp", f [2001] WASC 309.
" MeKav ,, Commissioner of Main Roads IN0 71 [2011] WASC 223, [2214] (Beech ^; see also [165].
' Moanr Lowlev Pry Lid v Wrt PIq""ing CoriumissioJ, (2004) 29 WAR 273,311, citing Bold, Id ,, foies

Prope, ,tv Co, ;po, '@lion (1999) 74 anR 209, t1741 (HayneI).
" MeK@. y ,, Co, ,Jinissio, Ier of Mum Roads IN0 71 t20/11 WASC 223, t1651 (Beech I).
14 Ibid, t1731-t1741 (Beech J).

.



in the disposed owner's favour. ''' The best evidence of market value of resumed land
will generally be coinparable sales of similar land. ''' However, this can prove time
consuming, costly and difficult to establish, especially where the sales are not

compareble, and given that valuers are under no obligation to identify key coinparable

sales, "' increasingly complex planning, zoriing and environmental restrictions may also

frustrate a claimant seeking to demonstrate highest and best land use over and above the

current use value.

A discounting of 'any increase or decrease in value attributable to the proposed public

work' remains. ''' This reflects the continued application of the pointe gourde

principle. ' '' Alterations in value allributable to a proposal for a public work may be
disregarded. 154

(d)

Regard is had to various heads of prescribed pecuiiiary loss or damage arising from

interference with the plaintiffs land activities, ''' This includes regard to other facts
considered 'just to take into account'."' Unfortunately, this provision 'is of limited
utility in ensuring that courts and authorities interpret 241 with an eye to just

compensation "" Like its predecessor ''' the provision is confined to its context '''

Compensation ingredient 2: Limited loss or damage

HB Ibid, [175H178] (Beech I).
re'Ibid. [4,111; see also 0, ,65, ,MMI^led^Plan"i"g [2003] WASCA 294* [24].
''' see eg western ,I"stya!inn Plan"i"g Coinmis, ion , A, c", Shopii"ers Lid [2003] WASCA 295
discussed in " Hockley and RTM Whipple, 'Valuation Evidence: The Coinparable Sales Approach when
Sales are riot Coinparable' (3005) I I ,IPU90.
ISI Brown, Land/leg, ,is Mon. above n 106, t3,171,
"' S 241(2) LAA; see also s 188(I)(b) Planning and Development AC! 2004 (WA); see also the former s
360b) Me!rayon!un Regio" Town Planning Scheme ,4c! 1959 (WA). On the interpretation of the word
'aimbutable', see M, Key v Commissione, of Mum Road, IN, 21 [2011] WASC 223, [194]-[198] (Beech
I).
''' ceyj"i v Minister/by Trollspori [2001] WASC 309, [196] (PadrerI). This principle ensures that 'an
acquiring authority cannot by a proposed public work* cause planning restrictions to destroy development
potential of land and then assess compensation for its taking on the basis that the destroyed potential had
never existed' : see MCK@y ,, Con, ,,, jusio, ,er ofM@in Roads IN0 71 [20/11 WASC 223,291] (Beech I)
''' See s 241(2) LAA; Law Reform Commission of Western Australia, Filial Report, above n 66,25
Note, however, s 241(2) LAA has been interpreted in accordance with previous statutory provision:
MeKgy , C"inn, ,', stormy of Mai" Roads IN0 71 [2011] WASC 223, [198], [241]-[292] (Beech I),
applying the decision in Mo, ,"! hauley Ply Lid ,, Wrt Planning Coinmissi0" [2007] 34 WAR 499
regarding s 36(2b) Metropol, To, , Region Town Planning Scheme, or 1959 (WA). In MCKoy, attention was

^iven 10 the hypothetical zoriing of the land, absent the proposed public work see t2041 (Beech I)us S 241(6)(a)-(e) LAA and s 63(aa)(i)-(v) P, ,inc Works 4,11902 (WA) as amended.
156 s 241(6)(e) LAA; see Leng Nomi, ,,"., Ply Lid , Cm, ' ofM"jin Ro@ds [2012] WASC 6,1420]-[425]
(Edelman I) that s 241(6)(e) does riot cover nori-pecuniary loss or loss not actually suffered

Law Reform Commission of Western Australia, Filial Report, above n 66,16
''' See s 63(aa)(v) PIiblic Works 11ci 1902 (WA) as amended; Konin""/may & Fe/her v Minister/br \0, ,ks
[] 961] WAR 40,42 (Virtue I) considered in chapter 5, [5.3(c)(i)].
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thereby applying only to compensation for removal expenses and disruption and

reinstatement of a business. ''' Accordingly, the recovery of costs which otherwise
would have been awarded may be denied. ''' The reference to 'just' bars acquisition

costs of a replacement property where the plaintiffdid not purchase or have an intention

of purchasing a replacement property at the date of the taking. Other references to

'just' relate only to very limited circumstances,

A range of other damage for which compensation may be awarded is recognized.

Compensation is awarded for damage from entry onto land or the removal of

materials from the land. ''' However, reference to 'damage' requires that damage

actually be suffered and there must be a causal link between the acquiring authority's

entry, occupation or taking of material and the damage, As a result, a landowner will

not, for example, be awarded compensation for the removal of gravel from land which

did not constitute a loss. 167
.

Compensation ingredient 3: injurious affection and

favourably treated

Disputes commonly involve imprecise matters such as severance and injurious

affection, rather than value, ''' The practice of both legislature and the common law
regarding compensation for expropriation was to 'allow many people no compensation

.
us Cater Pet, Qin, in Pty Ltd " Coinmiss, 'one' of Mat" fogd. , [2004] WASC 239, t271-t301 (MCKechnie
I); Cert"i v Mim^Ierjbr Tr@, ISPori [2001] WASC 309, [282] (Parker I), This interpretation of s 241(6)(e)
LAA relies upon an application of the ejusdem generis rule.
''' Meree, ,, W, Plan"ipig Contmissi0" 120081 WASC 124, t3301 (Ienkins I).
IN cert"j " Minister/b, Tm"sport [2001] WASC 309* [283] Oarker J) on disallowing the reasonable
costs of expert advice which his Honour would have otherwise awarded; see also Caller Petroleum Ply
Lid v Co, "missioner/br Main Roads [2004] WASC 239, t341 (MCKechnie I) on finding a manifest error
in an Arbitrator's award of compensation for goodwill due to the loss of leasehold tenure
''' MeFCe, , \^ Planning Commission [2008] WASC 124, t3331 (JerkinsI).
''' see ss 249(2) and (3) LAA on compensation where title is doubtful; s 156(2a) LAA regarding the
taking of land in relation to native title; Bamett, Native 7111e in Austinffo, above n 4, t23,331 t23,351
describes s 241(6)(e) LAA as a 'most exceptional provision' which could accommodate intangible loss
associated with the extinguishment of native title.
to' But see Clifford " Shi, e of Bussd!on (2007) 51 SR (WA) 62,84 (ML Barker J) where trenching works
did not constitute 'entry' for the purposes ofs 241(11) LAA. Nor did Barker I consider the Shire works to
amount to 'an uriambiguous act of eminent domain. '
''' See s 203(I) LAA. On the power of entry and removal of materials, see ss 182-186 LAA; see also the
former Part 11, Pubfic Works, ci 1902 (WA) as amended
us Xi, ,gsm^ Ply Lid, , Commissione, ' of Main'Roads (2010) 71 SR (WA) 289,294 (I Pritchard DP).

Ibid, 289,295 (I Pritchard DP).
''' Evidence to the Standing Committee on Public Administration and Finance, Perth, 10 November 2003,
13 (Mr Gary Fenner, Valuer General), cited in Samec and Andrew, above n 72,193

severance more



but a few people some',"' based on the distinction between a taking and an affectation
of property.

The LAA makes no mention of injurious affection, instead providing for 'damage. . .due

to the reduction in value of. .. adjoining land, ' ''' Both ternis, however, are

synonymous. ''' A landowner affected by severance or injurious affection is treated
favourably ''' as for example with a holder in fee simple of adjoining and injuriously

affected land. ' '' Accordingly, s 241 (7)(b) has permitted compensation where retained

adjoining land is reduced in value because of the public work for which the land was

resumed ''' and without limiting the public work to that carried out on the resumed
land.

However, as regards injurious affection, s 241(7) LAA applies only where there has

been a taking of fee simple land from an owner who also retains adjoining land in fee

simple following that resumption. ''', Claims for injurious aff^ction may also be limited
by other legislation. The taking of an easement over land by energy operators and

P Ryan, Urb@" Dere!opme"IL, w andPo!icy (Law Book Co, 1987) t7,531.
Ibid

' S 241(7)(b) LAA; Le"z Nomi, ,ear Ply Lid v Commissioner of Maim Ro@ds [2012] WASC 6, [302]
(Edelman I), Compare this with the former s 63(b) Public Works der 1902 (WA) as amended, which
rovided for 'injurious affection'.
' Le"^ Nominees Ply Lid , Commitsio"er of Main Ro@ds 120121 WASC 6, t3021 (Edelman I) that

injurious affection is a 'shorthand description for the ref^rence to 'the reduction in value of that adjoining
land'.' S 241(7)(b) LAA is still commonly referred to as 'the injurious affection provision': Cert, ,i v
Mintste, 16, T, ""spor! t2001j WASC 309, t2241 (ParkerI).
''' Note, however, the LAA may still be quite narrow when compared with other States: compare eg s
20(I)(b) ^ayuisi, ,bin ofL@"d, ICJ 1967 (Qld) considered in Cert"i, Minister/br Tm"sport [2001] WASC
309, t2271* t2321. Parker J refused to read into s 241(7) the width of operation intended by the Qld

rovision.

" Cerini "Min, for/b, Tr@"spor! [2001] WASC 309, [228] (ParkerI) that
'... when the LA Act was enacted in 1997 the legislature. .. dispensed with the notion of damage
due to injurious affection by taking and replaced it with the novel concept of damage suffered
'(b) due to a reduction of value of that adjoining land'. In this form the words do riot expressly
relate to the reduction in value to the public work for which the resumption was affected, let
alone specifying whether the public work is relevantly limited to that carried out on the resumed
land of the claimant. .. or the public work at large '.

us Ceri"i, Minister/b" Tm"$pad t20011 WASC 309, t2301, t2341 (Farter J).
Ibid, t231 I (Parker I).
Compare this with the position under the former s 63(b) PMblic Works Act 1902 (WA), as rioted by

MCLeod, 'Compensation Issues-Snatch and Grab-Land Acquisition and Compensation', above n 73,14,
and by Samec and Andre* above n 72,157-159. Accordingly, this may operate to the disadvantage of a
party holding a lesser interest, such as a lessee: Law Reform Commission of Western Australia, above n
66.15,21. The Commission recommended that s 241(7) LAA be amended to provide an entitlement to
compensation for any affected holder of any interest in adjoining land: Appendix I, Recommendation 6,
80.

' ' S 45 Eine, :go. , Ope, utors (:F'owers) 11cr 1979 (WA); c. f. contra the fomer s 31 Slate Electricity
Commission ^or 1945 (WA)* where the taking of an easement would probably have afforded
compensation formjurious affection: Law Reform Commission of Western Australia, above n 66.73.

.
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water agencies"' will not afford a claim for injurious affection. A similar position exists
in relation to petroleum pipelines. ''' While most easements for power infrastructure
works are acquired by agreement with the landowner, "' grievances from affected

landowners, who often receive little recompense when an easement is acquired over

their land, suggest the unfair disttirbance of property rights, "' despite contrary
assertions. ''' The State Gove^lent has refused to extend compensation for injurious
affection arising out of the acquisition of any interest in the landowner's land ''' despite
recommendation to that effect. 185

.

With severance, ''' the recovery of subsequent losses consequential upon the taking is
pemiitted,

(f)

Generu cm t' w d t' f It' ''' h'h I' th fGenerous compensation awards continue for solatium, which may explain the fewer

compensation disputes in WA compared with other States. ''' However, this is confined

Compensation ingredient 4: Solati"in

.

179 wore, ^geneie, IP, w""s) kid 1984 (WA).
''' See s 19(I) Pelrole"in Pipe/^h, es ACi 1969 (WA), discussed in Law Reform Commission of Western
Australia, above n 66.76,77.
''' Law Reform Commission of Western Australia, above n 66,72.
''' See eg Western Australia, Pornome, Iran, Debates, Legislative Assembly. 27 September 2007,5950b-
5952a (Mr P Watson and Mr F Logan) on landowners; grievances concerning routes for powerlines for
the Albany region. Note also the large losses of affected landowners rioted by the Law Reform
Commission of WA, above n 66.73,
''' The State Government maintained that the current position balanced the public interest in improved
electricity supply with the private interests of affected landowners: Government of Western Australia,
Response, above n I 23* 8.
''' Standing Committee on Public Administration and Finance, above n 48, [4,151].
''' Ibid [4,151]. This recommendation was rejected by the Government on concerns that it 'could
potentially have significant financial implications': Government of Western Australia, Response. above n
123,8.
''' S 241(7)(a) LAA. Compare this with the former s 63(b) Path/IC Works, tell902 (WA) as amended.

In LeiE Nomi",^., Ptv Lid, Cmr of Mai" Roads [2012] WASC 6, t2371-t2381, t2801, EdelmanI held
that the words 'damage suffered. .. due to' introduced issues of causalon, thereby permitting the recovery
of subsequent losses consequential upon the Iaking. The former s 63(b) PI, b/ic Works ^ct 1902 (WA)
provided for 'damage. .. sustained. .. by reason of. ..' His Honour also observed [235] that the severance
provision s 241(7)(a) was a separate provision to the injurious affection provision of s 241(7)(b) LAA
This was riot the case under the former s 63(b) PI, ofc Works AC! 1902 (WA) as amended.

S 241(8) and (9) LAA. See also the former s 63(c) Publ^b Works Ile! 1902 (WA). Although the award
Is discretionary, it is accepted practice that solatium is awarded: Ceri, Ii v Minister, /br T, .a, ,sport [2001]
WASC 309, [298], t3001 (PadrerI). On why this is considered generous, see footnote 106,
''' The allowance of 10'0 above value has been regarded as the reason for fewer compensation disputes in
Western Australia than in other states: Brown, L@,, d, 4cquisiT^^,?, above n 106.



to non-pecuniary loss from a taking without agreement. Interest continues to be

available at six per cent.

(8)

A significant reversal from previous compensation provisions is the absence of

judicial discretion to depart from the prescribed heads of compensation in special

circumstances where normal methods of assessment would lead to an inadequate result.

This absence may detract from the doubtful common law right to compensation upon

resumption. ' '' The present position restricts the operation of accepted compensation
principles. For example, when land is taken, the affected owner is entitled to the greater

of market value or value to the owner. '''

Removal of discretion for special circumstances

Where taken land had a protected non-conforming business use, compensation under

the fomier statutory provisions was available"' on the basis of special value when use
was not relocatable. ''' While the circumstances when special value will arise are rare, ' '
the Coort's inability to consider special circumstances may mean severance must be

I'd f 199relied upon for recovery.

L, "^ Nominees Pty Lid v Cmr of Main Ro@ds [2012] WASC 6, t4541 (Edelman I), Note also that s
241(9) LAAis riot a power at large, butts a power confined to the solatium which may be awarded under
s 241(8) LAA: Cert"i, Miami", Ib, nan, por, [2001] WASC 309, [301] (Parkeri).
''' S 241(11) LAA; see also the former s 63(d) Public Works ^ct 1902 (WA). Note, however, this is
unlikely to extend to the costs of litigation: Centii v Minister for Tr@"sport [2001] WASC 309, [303]
(Parker I).
re' See s 63(c)(ii) P"b!to Works ^ct 1902 (WA) as amended, and considered in chapter 5, [5.2(bXii)]; R v
Compensation Co",! (174).. Expor, ^ Store Plan"i"g Commission Re Dell@ redo, a (1990) 2 WAR 242,
265-266 (Brinsden and Walsh un; St John ^in bum"ce Ass" of WeSIe, ,, Aim, "lid Inc v E@SI Forth
Redevelopme"!^"thori0, (2001) 1/4 LGERA 1/2, [82].
''' See Barnst@ Dell"-,'edov" v State PI@""ing Commission, 2 of 1986 N0 3 of 1986 BC8800828* 14 on
the former s 63(3) Public Works lid 1902 (WA) as amended, and considered in MCLeod, above n 52; see
also chapter 2 of this thesis; Walker Cowor@lion Ply Ltd v sydney Harbour Foreshore Authority (2007)
233 CLR 259,270 (Gleeson CJ, Cuminow, Hayne, Heydon and Crennan 11).
re' iron, Shqp/mars P!y Ltd " 17, I Plan"i"g Comint, ,to" [2002] WASC 174, t701 (Pullin I). This
involves a recognition of the Pastor@/ principle from Pastor@IF, fiance ^ssocia!ion Ltd v Minister [19/4]
AC 1083 regarding 'special value'.

Bolo"of , Yales Property Cowor"to" Ply, Ltd (1999) 167 ALR 575, [292] (Callinan I), discussed in
Pettitt, SC, above n 53,8.

S 63(c)(ii) Pithlic Works ACi 1902 (WA) as amended.
For a discussion of 'special value' principles, see SI John limbwla"cedar" of WeSIer" Austin/in Inc v

Busi Perth R, dere/onine, ,t A"!horny (2001) 1/4 LGER, ^. 1/2 [79]-[99] (Hasluck I, Mr Priest and Mr
Gauntlett) Note, however, that Brown, LandAcqi, kilto", above n 106, [3.15], sees this case as difficult to
distinguish from a severance claim; Pettitt, SC, above n 53.13, doubts this was a case of special value.
For a case involving compensation for special value as regards a leasehold interest under s 241(2) LAA,
see JP^ Planning Commission vsl, jin (2008) 58 SR (WA) 127,136 (Judge IChaney).
''' Moani Low/^v Ply Lid v Wrt PIq, ,,, ing Commission (2004) 29 WAR 273,330 (SIeytler, Templeman
and Simmonds 11),

See St John An, bum"ce Ass, , of WeSIen, ^,,$1,011@ Inc v East Perth Redeve/op", e, 11 Authority(2001)
1/4 LGERA 1/2, t1821 (HasluckI, Mr Priest and Mr Gauntlett). This would require the claimant to
address the requirement of 'causal connection between the consequential loss brought about by the
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6.4

This period is characterized by continuing tension between farmers and miners. "' A

parliamentary committee was uriconvinced that there were 'significant problems with

conflict between mining companies and freehold landholders in the South West of the

State'."' Determination of the State's regard for a landholder's property rights requires
a consideration of new crown grant reservations"' and confiscation provisions, and a
determination of the extent to which a landholder's properly rights previously identified

were affected by the Mining Act 1978 and the amended Petroleum 14ct 1967. Private

property rights are revealed to be the subject of significant further reservation by crown

grant and uricompensated retrospective confiscations. However, significant protection

was also provided in the continuing farmer's veto, royalty rights and compensation

provisions, suggesting that ultimately a high regard would be shown by the State

towards property rights where it was considered in the public interest to do so, or where

a sectional interest group prevailed upon the Gove, ,", lGrit.

Key Area 3 - Mineral Rights

.

6.4. I Crown reservation and retrospective confiscations

The new Mining 11ct 1978"' continued the Crown's assertion of property over royal
metals. "' A requirement that all grants of freehold title reserve all minerals to the

.

resumption': t1831. The issue is also difficult to determine because the court may see no distinction
between 'special value' and 'value' to the affected landowner: see WeSIer" Australian Planning
C, minissio" v Ke!b, [2007] WASCA 160,1261 per MCLure IA, Note that to the extent that any special
value includes injurious affection, this is dealt with separately under s 241(7) of the LAA considered
above.

''' see Hunt, Mining Low in Western Australia, above n 104, [1.2.4]-t1.2.61 on the ,4crs Amendme"I
Onini"girlct 1978, the ,cts ^mendme"I ori"ing^CLI 1982 and the Committee of Inquiry into Aspects of
the Mining Act 1978, R^!?on offhe I"q"by i"!o ASPecis offhe Mint, gad, (1983); see also A Watson,
'Landowner: Friend or Foe? Practical Issues for Successful Landowner Agreements* 2009, AMPLrl
yearbook, 494,496,199.

Standing Committee on Public Administration and Finance, above n 52, t6,461. The Committee
reported that such issues 'appear to the Committee to stern primarily from c hanging expectations as to
land use from parties locked into long term contractual arrangements. ' This conclusion is curious to the
extent that access and compensation agreements between landholders and miners do riot run with the
land.
202 See s 24 LAA.
-03 Act N0 107 of I 978, assented to on 8 December 1978.

See s 9 Mi, ,ing Her 1978 (WA) and the former s 138 Mining Act 1904 (WA) as amended. For a
comparison of the new Act with the previous 1904 Act as amended, see M Hunt, 'The Mining Act 1978
of Western Australia' (1981) 55 flu317; for comment on the 1978 Act, see also SiC Wise, *Comment
on Western Australia Mining Act' (1978) I AMPU 397; M Hunt, 'Mining Act 1978 of Western
Australia' (1979) 2 AMPU I. On the position in other slates, see s 3(I) C, ,ow, I Loads ACi 1989 (NSW); s
9(I) Mi, ,co Resoi, roes is, ,stair, able Dadopme, ,!) ACi 1990 (Vic); s 16 Mining Her 1971 (SA) where
minerals are reserved in favour of the Crown. The position under s 8(3) Mineral Resini, .ces Her 1989
(Q!d) and s 6 Mineral Resoldrces Developme, ,! 11c! 1995 (Tas) is more similar to the position in Western
Australia. It has been argued that the registration system under the Act gave greater state control over
Crown resources: N Skead, 'The Registration and Caveat Systems under the Mining Act 1978 (WA): A
Tonens Clone?' (2007) 26,4REU 185,187,197,201.
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Crown"' was continued by the LAA, "' Several important changes were also made.
Earlier established depth limits to crown grants of only 40 feet for land within Mining

Districts"' were increased as Mining Districts expanded to eventually cover the whole

of the State. "' The Crown also arguably broadened its assertions of ownership by

retrospective confiscations.

(a)

The new Mining 11ct broadly defined 'minerals' to include 'all naturally occurring

substances obtained or obtainable from any land by mining. ' Broadly defining

'minerals' may have retrospectiveIy expropriated without compensation 'naturally

occurring substances' from crown grants made to landowners prior to 1978, in favour of

the Crown, "' This may have also included geothennal energy and resources, depending

on how the hybrid qualities of geothennal resources are classified. "'Althougli the
Crown's property over jinnerals and the reservation of minerals in crown grants has

been affimied by Parliament when amendments to the Mimhg Act have been

Minerals

''' see chapter 5, [5.4(a)] of this thesis; s 15 mind, 4cr 1933 (WA).
''' see s 24 L@"d, 4dmi"istraito" ACr 1997 and the definition of 'minerals' in s 3, Note that depth limits
are no longer specified unless already in existence; see Crown Land Adminisir"!ion and Regisir@!10"
ProcticeM"""@I, above n 12* [2.3,6.3].

See chapter 5 of this thesis, [5.4(a)],
''' crown Land Administration and Registration Practice Manual, above n 12, [2.3,6.1], noting that by
22 May 1981, all of WA was covered by Mining Districts.

See s 8(I) Mining, ct 1978 (WA). 'Minerals* were previously defined as 'all minerals other than gold
and all precious stones': s 3 Mining AC! 1904 (WA) as amended. On 'minerals' generally, see C Willis,
'What is a Mineral? Interpreting Mineral Technology' (1997) 16 AMPU 69, Note some substances on
private land were excluded: See s 8(I)(b) Mining Her 1978 (WA). See also Western Austinlia,
Pornome, ,,@, a. ^ Debates, Legislative Assembly, 24 August 1978,2620 on the additional exclusion of
shale, clay and limestone on private land; see also Hunt, Mining Law in Western Australia, above n 104,
[1.8.2]. The substances excluded from the definition of 'minerals' where occurring on private land were
also later expanded: see s 3 Mining ^ct 1978 (WA) as amended. The substances now excluded are
limestone, rock, gravel, shale (excluding oil shale) and certain sand and clay, Oil shale was previously
regulated by the Per, o1e, ,in and Geolhe, in@IE"e, ^, Reso"FCes, IC, 1967. See Hunt, ibid, [1.82].
un A1 Bradbrook, SV MacCallum and AP Moore, A'stra/inn Re@IP, ope, tv (LBC, 4th ed, 2007) [16,115];
Hunt, Mini, Ig Lawi" WeSIer" dusty@lid, above n 104, [1.8.2] citing M Crommelin, Annuals"ripev of Low
(Law Book Co, 1978) 213. Hunt provides uranium as an example of a substance outside of the definition
of 'minerals' under the Mint, ,g Ile! 1904 (WA) but within the definition of 'minerals' under the Mini, Ig
ACi 1978 (WA). Hunt also states that the change in definition brings oil shale occurring on private land
within the definition of 'minerals'.

''' See A1 Bradbrook, 'The Ownership of Geothermal Resources' 1987 AMPL, I yearbook, 352,355. If
geothermal resources constituted a mineral, the revised definition of minerals considered earlier under the
Mini, ,g ACi 1978 (WA) may have included a retrospective confiscation of geothermal energy when
compared with the Mini, ,g ACi 1904 (WA): see Bradbrook, ib, ^, 339.1f geothermal resources constituted
groundwaier, then the Crown would have control but riot ownership of the resource: 363. See also the
writer's consideration of groundwater at 16.71. If the resource were a gas, then it would belong to the
Crown: Bradbrook, ibid, 360, citing s 9 Pelrole"", ACi 1967 (WA). If the resource was sui generis*
ownership would effectiveIy rest with the overlying private landowner: 364-376, applying either the
CMi"s esi 50/11", gills usI us911e ad COG/om 61 qdi, !labs maxim or the res plinthis principle.

.

.



considered ''' such propositions
213

legislative intent.

Extended crown reservations and confiscation: geothermal energy,

greenhouse gas formations and injection sites

The legislature continued its established practice of retrospective confiscation"'

regarding geothermal energy resources and geothermal energy; geothermal resources

and energy were deemed always to have been crown property, despite previous

alienation of the land in fee simple. "' This was reinforced by a retrospective crown
reservation. "' As with mining, statutory provisions were made for land resumption by
the Crown for the purposes of the Petroleum grid Geothermal Energy Resot, rees Act. "

.

are uncertain because of the absence of explicit

Currently, the Government seeks to secure potential greenhouse gas formations and

injection sites. "' A motivation for the declaration of crown property is so that the State
can allocate exploration rights. "' However, attempts to argue that the same
considerations that justify crown ownership of greenhouse gases apparently also justify

crown ownership of petroleum"' have been contentious. "' It has also been debated

~ ~ See e. g. Western Australia, Porn"merit@, y Debates, Legislative Assembly, 13 March 1985,889, (Mr
Parker, Minister for Mines); Western Australia, PCr/i@men, @, y Deb@, es, Legislative Council. 17 April
1985,2091 (IG Medalf).

See Hunt, Milling Low in WeSIer" Austinli@, above n 104, citing Commonwe@Ith v Hazelde11 [1921] 2
AC 373. The common law will riot find legislation to be retrospective, in the absence of clearlegislative
intention. See I Contery and A Germrd* 'Editorial: Retrospectivity' (2007) 17(I) Art 12, Revenue Low
Journal I, 2, citing Garder v Lucas (1878) 3 App Cas 582,601 (Lord O'Haga"), and Mowel! v MMIphy
(1957) 96 CLR 261,267 (Dixon CJ), However, Bradbrook at al* above n 206, argue that the change in
definition of minerals does effect an expropriation, as a matter of statutory interpretation. The matter was
not addressed in the second reading of the Mining Bill: see Western Australia, P@rli@inari@n, Debates,
Legislative Assembly, 24 August 1978,2619-2625.
~ ' With respect to petroleum, see eg s 9 Petroleum AC! 1936 (WA); see also Midl@"d Railway Coinpc"y
of Westent ANSIr@/io Lid v Sidle of Western A1, SIr"fro and Was!er" AMsiro/ion Petroleum PI^ Li"lited
119541 WALR I, 8 (Dayer CJ); s 9 Petroleum ^c! 1967 (WA).
'' s 9 parole, ,in ^mendme"I AC! 2007 (WA), assented to on 21 December 2007, Compensation is

afforded to the landowner: see s 90). For a further consideration of geothermal ownership, see
Bradbrook, 'The Ownership of Geothermal Resources' above n 211,353-380.

S 10 Pelrole"in lime"dine"t ^or 2007 (WA).
S 12 Petroleum a, ,d Geolhem@/ Eine, :gj, , Resou, .ces ^ci (WA).
CIS 9, 10 Petroleum and Geothermal Energy Legislation Amendment Bill2013 (WA); see also

Western Australia, Parliamentary Debates, LeglSIative Assembly, 12 June 2013, 13/5c-1352a (WR
Mainiion, Minister for Mines and Petroleum); Western Australia, P@F1i@", enrarv Debates, Legislative
Council, 8 August 2013* 3040b-3041a (Hon Ken Baston). The Bill was discharged and referred to the
Standing Committee on Legislation which tabled Report N0 20 on 19 November 2013 (TP 969).
''' Western Australia, Pqrliume, ,ton, Debates, Legislative Assembly, 27 June 2013,2404b-2419a (WR
Marmion, Minister for Mines and Petroleum).

The explanation for the retrospective and uricompensated expropriation of petroleum appears to be that
'it became increasingly desireble for both strategic and economic reasons that certain resources, or at least
the means of their development, be under government control': see D Grilllinton, 'Property RiglIts and the
Environment' (1996) 4 APU I, 5. Grinlinton sees the slate expropriation of petroleum as indispensable
for heavy industry, transport and military purposes, but no examination is undertaken of the ability of the
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hth h C I' rt th' h' h' I t t'1222uj. kwhether the Crown can claim property in something which is only a potential. Unlike

with geothermal resources and energy, concern has also been expressed regarding the

impact of geosequestration upon freehold rights, in particular rights of access and the
I f I' fl d t' t' f n tj, , 224unequal footing of landowners negotiating for compensation.

6.4.2 Private land, resumption, and the limited statutory mining tenure with

respect to privately owned minerals

Most 'private land"" is available for mining under the Mining 11ct 1978. ' The
Crown's appropriation of minerals and petroleum and the subjection of all minerals and

petroleum to legislative disposition was confirmed by the High Court. "' Land alienated
prior to I January 1899 remained vulnerable to mining for minerals other than gold,

silver and precious metals by ministerial declaration. "' Private land iniglit also be
resumed. "' While the public ownership of minerals brought benefits to the State in

royalties, it may also have caused conflict between the tenement holder and the

private sector to meet the needs of these industries. Parliament appears to still apply similar arguments to
Grinlinton in relation to petroleum: see ib, d.
''' western Australia, Porn"mania, y Debates, Legislative Assembly, 27 June 2013,2404b-2419a, (MJ
Cowper).
222 Ibid, (DJ Kelly).
''' see proposed SII(2A) in clause 11, Petroleum and Geothermal Energy Legislation Amendment Bill
2013 (WA); see also Western Australia, Par"amenia, y Debates, Legislative Assembly, 26 June 2013,
2176b-2190a (Mr My Cowper); Western Australia, Formme"jury Debates, Legislative Assembly, 27
June 2013, 2450b-2466a (MJ Cower); Western Australia, Pan^^me"lory Debates, Legislative
Assembly, 8 August 2013, 3078c-3084a (MJ Cowper); Western Australia, Par/^dine"fury Deb@tos,
Legislative Council, 17 September 2013* 4/12b-4/20a (Hon C Holt),
2'' western Australia, Pornome", ary Debates. Legislative Council, 17 September 2013,4/12b, 1,120a
(Hon C Holt). The Bill was referred to the Standing Committee on Legislation, which presented its report
to Parliament on 19 November 2013.

''' see s 8(I) Minimg kid 1978 (WA) on the definition of private land. Certain specified lands were
expressly excluded: see s 27(2) Mining ACi and the Third Schedule. See also Marg"ref River Resources
Ply Lid , Colder [2008] WASCA 238, t381 (MCClure JA)where crown land the subject of a reserve was
held not to constitute private land. However* Garden Island constitutes 'private land': Precious Metals
Australia Limited v C, h. Path Warden's Court, 18 June 1993, considered in AMPL. I (1993) V01 12(3),
Bulletin 15,143-145. 'Private land' may also riot have included freehold land alienated prior to I January
1899, and which did riot comprise an estate in fee simple* such that the minerals contained therein are
now crown property: see MA Lewis, 'Exploration and Mining on Private Land: An Analysis of the Law
of Western Australia' 119811 3 ,IMPU 354,355 citing s 9 Mi"ing, IC, 1978 (WA),
"' S 27 Mining Adj978 (WA), cited in Hunt, above n 104, t34.21; see also s 37(I) and (3) of the Act on
the power to bring private land within Div 3 of the Min, hgAcr 1978 (WA): Hunt, ibid, t34,100.
''' weSIe, ,, A's!,-@flu v Word (2002) 213 CLR I, 184-186 (Gleeson CJ, Gaudron, Cuminow and Hayne
11), referring to s 1/7 Milling ACi1904 (WA), s 9 FenderMACi1936 (WA) and s 3 Weslewi, 11,3170/ion
Cor, 5/1/'11io, , Her, . see also the Federal Court decisions of Dunie/ v WeSIer" AIMr@Ii@ [2003] FCA 666,
[7281 01icholson J); Neowa, ,r@ " SI@re of We're",, Aumroli" [2003] FCA 1402, t5991 (Sundberg I),
considered in Mi"i, ,g andPei, o1",, in L^gista, ion Service (Lawbook Co, 2010) V01 11, [620,910].

See s 37(I) and (3) of the Act on the power to bring private land within Div 3 of the Mini, Ig^ci1978
(WA); Hunt, Mi, ,ing Lowi, , WeSIer" muslin"a, above n 104, [34.10],

S 21(I) Mining kid 1978 (WA), Upon a resumption, Ihe land becomes crown land: s 22,

.
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landowner, "' However, it appears ministerial declarations over private land were rare
because of the fanners* veto considered below. "' Where private land is brouglit under
the Act, the landowner remains vested with a preferential right to mine by application

for a mining tenement, "' without liability for rent or royalties. ''' Only if the landowner
does not apply for a mining tenement may a right to mine then be granted to others,

64.3 Prospecting licences, exploration licences and mining leases

.

The Act recognized various interests, including prospecting licences, "' exploration
licences"' and mining leases. "' The grant of a mining tenement over private land
entitles the holder to prospect, explore or carry out mining operations on the surface or

to a depth not less than 30 metres from the land surface. ' The lessee has ownership of
all minerals mined PUTSuant to the mining lease. "' Although a Warden's peruiit is
required to enter private land, "' neighbouring landowners' property rights may also be
disturbed by the right of a mining tenement holder to a riglit of way through private land

to access a road. "' The practice of obtaining sub-surface rights for mining has increased
in the south-west of the stat, .242

Objections to the grant of a mining tenement may be made by any person. "' The owner
and occupier of private land are entitled to be heard, "' but objections cannot be made

o

''' M Hunt, 'Government Policy and Legislation Regarding Mineral and Petroleum Resources' (1988) 62
flu 841,843.
''' Hunt, M, '"ing Lowi" WeSIer, I^I'Sir@/to. above n 104, t3.4.101,
232 s 38(I)Mining ACi1978 (WA).
''' Ibid, s 39. Note, however, that the landowner must comply with the terms and conditions of the mining
tenement, including expenditure conditions.
''' Ibid, s 38. Note AG Lang and M CTommelin, AUStr@lion Mint, ,g andPe, role"in Laws. ' ^" Introdt, orion
(Butterworths, 1979) t1071. The authors regard ministerial discretion in deciding whether to respond to
the petition, and the landowner's consequent preferential mining rights as a 'problem' on the basis that it
operates as a disincentive to mining. Such views, however, fail to explain why the petitioning miner who
had no property rights in the private land should in any way outweigh the respect to be afforded to the
mineral rights of the landowner.
''' See ss 40-56 Min, '"g ACi 1978 (WA). Note that the new Act discontinued miners' rights, but note the
continuation by s 3(I) Mining^mend", eat, of 1981(WA).
''' ss 57.70 Mining Adj978 (WA). This replaced the temporary reserve system.
.3 Ibid, ss 71-85.
''' Ibid, s 290). Note the clarification in s 48 of the 1978 Miming der of title to mineral claims by grant
rather than registration, a point unclear under the Mining 11ct 1904: see Hunt, 'The Mining Act 1978 of
Western Australia', above n 204,323.
''' s 85(2) Miming ACr 1978 (WA). However, uncertainty has existed as to the lime at which the transfer
of ownership occurs; see I Tarrant, 'Ownership of Mining Product, Tailings and Minerals' (2005) 24
,4REU 321. Tarrant notes this can create uncertainty as to the ownership of mining product and tailings
240 s 30 Mi, ,ingAc11978 (WA).
''' See ibid, s 29(7); Hunt, Mirin, g Law I'm Watchi Australia. above n 104, [3.4.8].
2.2 Hunt, ibid, [34.7],
''' see ss 42(I), 59(I), 75(I), 90 and 92 Minihg, or 1978 (WA) rioted in Hunt, ^bid, 111.7 I reg 67(2)
Milli, ,g Regulations 1981 (WA). For a discussion of objections to applications for mining tenements, see
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on matters which relate to government policy. "' Althougli the Act contains notice

provisions, "' a landowner generally is not notified of sub-surface tenement
applications, "' and probably cannot object to a mining tenement limited to sub-surface
rights. "' Objections lodged by private landowners are uricoimnon. A mineral
tenement over private land will nomially be granted, subject to the 30-metre surface
- 250

limit.

6.4.4 Land under cultivation a landowner's broad power of veto sec"red

The Crown's right to dispose of minerals on private land has been a point of

governrrient debate. " ' However, the conferral of ownership of minerals upon the private
landholder as a means to resolving disputes over mining on agricultural land has been

dismissed. "' instead, qualified statutory protection from mining is provided for certain

private land, including 'land under cultivation' and land on which there is erected a

'substantial improvement'."' The evolution of this protection reveals the tension
between public and private interest perspectives on property vigilts with respect to

mining and agriculture during this period; of the Mining ,4cts, it has been said that they

Re Worde" French, ' exp@rte Seppe"tine-Jarrohdq!e Rolep@yers, usoctalon (1994) 11 WAR 315,317
(KerinedyI), 319-320 (Pidgeon I), 323-325,329 (IPP I).
244 Hunt, ibid.
''' See DFD Rhodes Ply Ltd v FMG Pith@70 Ply Lid [2005] WAMW 23, cited in Hunt, ibid.
'00 See e. g. s 74(3) Mi"ing ,ICt 1978; see also Mini"g din, "dine"t Reg"!"!io"s IN0 47 1990, rioted in
4/4PL. I, V01 10(I), Bulletin 9.

See I Walker, 'Taking the fight to Miners in WA' (November/December 2012) Precedent, issue
11338* 39. Notice is published in rite West Austin/^^in newspaper see us 33(I) and 33(Ia) Mining ^or
1978 (WA) as amended, and R 64 Mining Regulations 1991 in Walker, ib, d, 41, fn 3. On
recommendations that notice be given to landowners and occupiers, see Select Committee into the Mining
Amendment Bill 1985, Report of the Seleci Coinmii!ee mro the Mining Amendment Bill 1985, (Western
Australia, 1985) 8,
''' see western morii"in Ltd v D@isy Downs P^, Lid (1992) 12(I) ampL, I Bull22, cited in Hunt, Mining
Low in We'rer" Allstroli@, above n 104, [3.4,7], and also extracted in Mining and Petroleum Legislation
Service, above n 227, V01 10, t570.29.101, Note, however, the reservations of Hunt on this point. For an
example of where a private landowner failed to have his land excised from an exploration licence for sub-
surface rights, see CR, 4 Explor"tio, ,s Ply Limited v John Peler Grover, (unreporied, Perth Warden's
Court, 30 June 1995), rioted in V0! 14(4) ,IMPL, I Bulletin, 249; see also Miner@I Deposits L, mired v
Hild"glen PCM Lid (Perth Warden's Court* 15 January 1991) in Vol Icyl) AMPbl Bulletin, 14, on the
grant of a tenement as to surface for minerals which alleged Iy did riot occur in soil below 30 metres in
depth.
''' Standing Committee on Public Administration and Finance, above n 52,16.141 and Table 6.2,
2501b^^, t6,171.
"' Western Australia, Porn@mentor" Debater, Legislative Council, 17 April 1985,2092 (IG Medcalf).
'5' see committee of Inquiry into Aspects of the Mining Act 1978* Rayon @11he I"q"iru into ^speci$ of
the Mini"84d, (1983)* 92.
''' s 34(l)(a) and (d) Mining, or 1978 (WA) (see now s29(2)(a) and (d) Mining ACi 1978 (WA) as
amended), Note 'land under cultivation' was broadly defined in s 34(21 of the ACi(see now s 8(I) of the
Act). The grazing of stock over uncleared and unfenced land would suffice. The determination of whether
an improvement was 'substantial' was determined solely by the Warden: s 34(3) Milling, ci 1978 (WA)
(see now s 29(4) of the Act).
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are 'social documents, because they illustrate the changing fortunes of different groups

of citizens'.. over a long period. "" The veto could be defeated by resumption. "'

(a)

Initially, mining operations could not be conducted upon protected private land without

the prior written consent of the owner and occupier, "' Compensation was again
required to be paid or agreed upon before the coriumencement of mining operations. '''
However, a proven unreasonable refusal to permit mining operations could be

overridden, "' thereby eroding the earlier discretionary veto of the owner and occupier
to refuse rinning. "' Although the minister considered the new Act to create ' an
equitable balance between mining and other legitimate land uses' on the basis that

mining did not override other land uses nor was it generally subservient to them ''' the
lobbying of concerned farmers and prospectors delayed the Act coming into

operation. "' The outcome of that lobbying was a return to the previous position

regarding mining on private land, "' including land under cultivation, such that the prior

No '""reasonable refusal' to mining defeated

.

''' see western Australia, Forflame"!@rv Debates, Legislative Council, 17 April 1985,2092.
'' it has been suggested that the power of resumption be exercised where the exercise of a landowner's
veto would pr^judice the national or public interest: see Select Committee into the Mining Amendment
Bill 1985. above n 247,10-11. However, it appears that freehold farming land has never been resumed
for mining: see 'Miners should respect the rights of farmers-farmer's veto-WA Premier' The Australian,
15 August 2011.
256 s 34(I)(g) Mining, 4ci1978 (WA),
2, '16^^, s 35(I). See also the former s 157 Mi, ,ing, ct1904 as amended.
''' S 34(I)(g) Mining ACi 1978 (WA). Note also the other grounds upon which mining operations over
such private land could be carried out without any requirement to obtain a landholder's consent, in s
34(I)(h) and co of the Mi"ing AC! 1978 (WA). Lewis, above n 225,357, considered that an application
for a mining tenement under s 34 of the Mining Act 1978 (WA) could proceed, without an application
being required to demonstrate that a consent under s 34 (where applicable) had been obtained from the
owner and occupier.
''' see the former s 3 Miming ACr Amendment ^c! 1970; s 140 Mining der 1904-1978. For a further
consideration of unreasonable refusal to mining on private land, see Committee of Inquiry into Aspects of
the Mining Act 1978. above n 252,93. The Committee of Inquiry did not accept this as a viable solution
to resolving disputes as to entry for exploration and mining on agricultural land, Lewis, above n 225,357,
acknowledged this was a significant departure from the Miming, 4c! 1904 and a major concern to farmers
and owners of land likely to be affected by prospecting or mining operations.

Western Australia, PCrli@mentorv Debq!us, Legislative Assembly, 24 August 1978, 2620 (Mr
Mensaros, Minister for Mines). Note, however, the Minister's assurances of no change to farmers' rights
was subsequently criticised by the Upper House: see Western Australia, Par/tome",@IT Debates,
Legislative Council, 17 April 1985,2093 (M MCAleer).
''' See Hunt, Milli, ,g Lawi, , Westen, ,Intr@1/@, above n 104, [1.2.4]. The Mi, ling, ci1978 as amended
by the Acts Amend, ,, e, ,, Inn, ,1,131 ACi 1981 came into operation on I January 1982: see Governing11
Gozerte, 11 December 1981* 5085
''' see ss 9 and 12 lie!s Amend, "err illl, ,, ing) Her 1981 (WA). The Act was assented to on 30 October
1981. See also later comment in Western Australia, Parliamentcry Debates, Legislative Council, 17 April
1985,2091 (IC Medcalf); see also M Hunt, 'Mining Act Amendments in Western Australia' (1986) 5
11MPL. I awe!in 14. Note also s 27 of the 1981 Act, which amended compensation provisions for
pastoral ists.
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written consent of the owner and occupier was required, unless the tenement was

confined to more than 30 metres below the land surface.

(b)

Conflicting perspectives from miners and farmers over the statutory veto on surface

mining prevented a later Committee of Inquiry from reaching consensus on the mining

of private land. "' The chairman considered that the landowner's veto denied the Crown
ownership of minerals, "' and should be postponed in favour of miners. "'
Recommendations were made to facilitate exploration and mining on private land,

particularly in the State' s south west. Legislative provisions were then introduced to

remove much of the landholder's veto over mining. ' Members rioted that the

protection afforded to cultivated land went back to 1904 but had been 'greatly

amplified' since 1970. "' A Compensation Tribunal was proposed to advise on the tenns
of mining on private land, including matters of compensation. "' The landowner's
consent would not be required for the grant of mining tenements, including on

cultivated land. "' However, the Bill was opposed by members of the Legislative

Council. Although crown ownership of minerals was not contested, the Crown's

Attempts to remove farmer's veto defeated

Western Australia, Porn@menr@17 Debates, Legislative Assembly, 22 September 1981,3845 (Mr PV
lones, Minister for Mines); and s 29 introduced by s 9 ^ofs Amendment !^finingI kid 1981 (WA). Mr
lones confirmed that this was the then current position operating under the Mining Act 1904 1978. That
position remains today: see s 29(2) Mining ACi1978 (WA) as amended, Note a requirement of good faith
was added in relation 10 the granting of permits: s 30(3) inserted by s 10 Acts Ame"dine"! ori"ingl kid
1981 (WA).
''' committee of Inquiry into Aspects of the Mining Act 1978, above n 252.97. The Committee's tents
of reference included a consideration of a landowner's veto over surft, ce mining: section 6.88-1/2,
2631bjd, recommendation 6.1(I)* 98.
''' Ibid, recommendation 6.1(2), 98-99. The Chairman suggested that ifthese recommendations were riot
accepted, that mining exploration on private land be permitted where the Minister was satisfied that it was
in the public interest: ib, ^. recommendation 6.1(7), 103. On public interest* see I See, 'Public interest and
the Mining Act (WA)' (2007) Mardoch University E Low lowingI, V01 14, N0 2,123, noting Re Warden
Heanq, (1994) 11 WAR 320 and Re Worde" Colder (1998) 20 WAR 343. See also generally Western
Australia, P@r"@manian, Debates, Legislative Assembly, 13 March 1985,887 (Mr Parker, Minister for
Mines).
''' Mining Amendment Bill 1985. The definition of 'cultivated land* was to be amended, despite the
Committee of Inquiry chairman having recommended no change to the definition of 'land under
cultivation': see Committee of Inquiry into Aspects of the Mining Act 1978, above n 252,
recommendation 6.1(11), 105. However, it wasintended that protection stillbe afforded to occupied land
upon which a dwelling or other substantial building had been erected; see Western Australia,
Porn"", onton, Debater, Legislative Assembly, 13 March 1985,888-889 (Mr Father, Minister for Mines).
The Government tried to find common ground and a balance of competing interests between farmers and

''' see Western Australia* Fathome", on, Debates* Legislative Council, 17 April 1985,2091 (IG
Medcalf).
''' see ibid, Note the findings of the Select Committee into the Mining Amendment Bill 1985, above n
247,9, 15 16 that where compensation was not agreed, compensation should be determined by a
qualified tribunal or court and riot the Minister.

See Western Australia, Purli"mentorv Debates, Legislative Council, 17 April 1985,2091 (IG
Medcalf).

in InerS.
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disposition of minerals was thought to be necessarily qualified by a weighing up of all

interest groups. "' Furthermore, it represented a 'nationalisation of people's property
rights without the right of those people to be heard, and without providing proper

compensation for those people. "" A subsequent select committee, instead of
supporting the Bill, "' recorrunended a modified veto only. "' In the end, the
Government's Bill failed, as did a later attempt to amend the veto. "' Consequently, the
favourable treatment of fanners"' largely continued. "' It is ironic that the Government
later sought to mirror some of the protections afforded to private land for crown land. "'

.

6.4.5

Unlike the farmers' veto, private landowners have been afforded only limited protection

with respect to exploration, The consent of a landowner is required where the affiected

private land does not exceed 2000 square metres, or is less than 150 metres from a

reservoir or substantial improvement. "' This secures only limited protection. "'
Landowners may have only limited rights to prevent firacking and to compensation for

Petroleum and geothermal energy: a landowner's more limited veto

Ihid, 21 07 (GC MacKinnon).
Select Committee into the Mining Amendment Bill 1985, above n 247,3,5,

' The Committee proposed that a landholder have an absolute veto regarding mining but riot in relation
to exploration. It was further recommended that the exercise of the veto should result in a moratorium
preventing exploration or mining over the land for a period of years: ibid, 5.9, tabled in the Legislative
Council on 22 October 1985. See also Western Australia, Porn@", anion, Deb@!co, Legislative Council, 13
November 1985,4229 (IG Medcalf).
''' Hunt* Mining Lawi, , We'rer" A"strung, above n 104, [3.4.6]. See Mining Amendment Bill 1993 and
^MPL. I Bulletin 12, September 1993,140-143 on private landowners* power of veto. For a further
discussion on the power of veto, see L Ranford, W Carr, A Sinurthwaite and M Freeman, 'Resource
Access in Western Australia' in HBrlRE Ontook 1997 Mi, ,Ginis andE, ,er^, (ABARE, 1997) 56.61.

The Select Committee found that the Mining AC! was 'more heavily weighted than the legislation of
any other State in favour of formers who have an absolute veto in this State in regard to 'land under
cultivation": Select Committee into the Mining Amendment Bill 1985, above n 247.3. See also Hunt,
'Government Policy and Legislation Regarding Mineral and Petroleum Resources', above n 230,848.
Hunt argues that only Western Australia and Queensland give priority to private property rights over
surface mining. Hunt refers to a landowner's veto in Western Australia and Queensland, and the land area
the subject of private ownership in Western Australia* relative to other States. However, c. f. co, lira isR
Forbes and AG Lang, ,4"styo/ion Mining & Petrolei, in L@ws (Butterworths, 2"' ed, 1987), [1003]^:10/01
for a discussion of the statutory provisions on mining on private land in all states and territories. The
authors suggest [1001] that the legislative provisions across the different jurisdictions are reasonably
consistent, with mining in limited areas being prohibited without consent from the landowner,
''' But note a miner's sub-surface Tights over private land were improved: see s 29(5) amended by s 20
M, ', ling A", end"lent 11ci 1985 (WA), and discussed in Hunt, 'Mining Act Amendments in Western
Australia', above n 262.14. The amendments had the effect of preventing a landowner from seeking to
negotiate surface rights with other miners, once sub-surface rights had been granted to a miner.

See Western Australia, Pornnme, ,lory Debates, Legislative Assembly, 18 October 2001,4566b.
See ss 16(I) and 16(I)(a) Pel, 'ohmi a, Id Geoll, er",@IE, ,ergv Resoti, .ces Ilei 1967 (WA) as amended.
Mr"I, ,g u, ,d Petroleum Legislation Sen, ice, above n 227, V01 11,1620/6.101; see also, for example,

the rights of entry in s 11(2A) proposed by clause I I of the Petroleum and Geothermal Energy
Legislation Amendment Bill 2013 (WA).

o
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injury to their land, which is a concern for WA fanners, despite the introduction of

disclosure requirements in 2012. "'

6.4.6 Compensation

Compensation afforded to a landowner affected by mining again depended upon the

property rights attaching to the relevant minerals,

Regarding privately owned minerals, the landowner remained entitled to 90' 0 of rent

and royalties. "' Compensation was provided for resumed land, and the value of private
minerals,

Private land affected by mining of private minerals

The Act retained previous compensation provisions regarding loss or damage suffered

from the grant of a mining tenement, "' Compensation was amended in 1981 to include
an owner's or occupier's substantial loss of earnings. "' Wider compensation provisions
were recoilrrnended which were not limited to direct damage, "' and which included

compensation for damage on entry under a permit ' and full compensation for loss of
land the subject of a mining lease (e. g. injurious affection and severance),"' but not for
the mineral content of the land. "' In response, the Gove, ,u, Lent proposed that a

Compensation Tribunal detennine compensation matters, but members of the

Private land affected by mining of crown minerals

''' See K Diss 'Farmers callfor right of veto on tracking' ^BCNews, 27 May 2013, noting the concerns
of the WA Farmers Federation. The Premier Colin Barnett appears to have considered that a farmer's veto
in relation to mining is sufficient to protect the interests of a farmer: see 'Miners should respect the rights
of farmers-farmers' veto-WA Premier' http, coalseamgasnews. org/qld miners (l 5 August 2011)
''' s 38(2)(a) Mi"litgAci1978 (WA); see also the former s 179 Miming, ci1904 as amended
283 s 21(3)in", hg^or1978,
''* Ibid, s 123(I); see also s 123(2); Hunt, Min, hg L@w in West^," Australia, above n 104, t13.1. IF
t13.1.21. Note the additional provision for the compensation of pastoralists suffering loss or damage from
mining operations: see Western Australia, Parliamentary Debates, Legislative Assembly, 24 August
1978,2625 (Mr Mensaros, Minister for Mines); s 123(7) Mimhg11ci1978 (WA), but note the limitations
to compensation under s 125 of the Act, Compensation may also riot be awarded to a pastoralisI where
damage has occurred but her tenement is riot yet in existence: see s 123 Minimg11c! and Rim Brooks v
John Coffer, (1990) 9 AMPL4 Bulleii" 125, cited in Mining and Patrole, ,in Legis!@lion Service, above n
227, V01 10, t570,123,101.
'8' see s 124(4) inserted by s 28 ^CIS, mandme"I ori"i, 181 AC! 1981 (WA)
''' Committee of Inquiry into Aspects of the Mining Act 1978, above n 252, recommendation 6.1(3), 101
2871hid, recommendation 6.2B, 107-108.
''' Ibid, recommendation 6.1(5), 102; for compensation to pastoral lessees, see recommendation 6.3(I),
recommendaiion 6.3(3), recommendation 6.3(5) and recommendation 6.3(6), 110-1/2
289 Ib^^, recommendation 6.1(3), 101.

Western Australia, PurliQme"lory Debates, Legislative Council, 17 April 1985,2091. Note the
findings of the Select Committee into the Mining Amendment Bill 1985. above n 247, pp 9,15-16 that
where compensation was riot agreed, compensation should be determined by a qualified tribunal or court
and not the Minister,

*
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Legislative Council
9291

compensation, '

All additional continuing feature was the exclusion of the value of crown minerals from

292 293 I ' . I 1985, h I 'a mining or resumption compensation claim. In 1985, the exclusion provisions

were further expanded. "' Despite these exclusions, a landowner might indirectly
receive compensation for mineral values, particularly where the land was subject to the

landowner's veto. "' Before mining coriumences, compensation must be agreed ''' or
detennined by the Warden. "' However, compensation agreements do not bind
successors in title, thereby creating the possibility of future uncertainty regarding access

and compensation and re-negotiation between landowners and miners. Not

would

.

not support

" I, ,' t h b d 'bd 'bl k rj, ''9surprisingIy, compensation agreements have been described as a 'black art',

'reform without providing proper

291
See Western Australia, Porname"!ary Debates, Legislative Council* 17 April 1985,2107 (GC

MacKinnon).
"' S 123(I) Mi"i"gAcii978 (WA).
293 Ihid, s 21 (3).
''' See ibid, s 123(I)(a)-(d) inserted by s 93 Minimg ^or Amendment AC! 1985 (WA), and discussed in
Hunt, 'Mining Act Amendments in Western Australia', above n 262, /7. The amendments provided that
00 compensation claim could be made for entry to land for mining purposes, for the value of any
minerals, by reference to rent, royalty or other assessed amount in respect of the mining, or regarding any
loss or damage for which compensation could not be assessed in accordance with common law principles
in monetary terms.
''' Hunt, Mining Lowi" Western Australia, above n 104,136.61. R Crabb, 'Compensation Agreements
for Exploration and Mining on Private Land in Western Australia' (^MPL, I Annual Sidle Conference
(WA Branch), 1995), 199-200 refers to the very common and generous practice of a miner purchasing
the freehold or leasehold to be mined at two or three times the market value, due to the risk of exercise of
the veto and the desire to determine compensation quickly and amicably; see also Select Committee into
the Mining Amendment Bill 1985, above n 247,3, which noted 'ransom' requests of a number of
landowners, and cases where landowners have been 'trading in the Crown's minerals'. The Committee
did, however, also acknowledge the unreasonable activities of some miners.
''' s 35 Mining Act 1978 (WA); See also Crabb, ibid. However, a miner has been held not liable to
negotiate compensation with or to pay compensation to a pastoralisI: ss 23 and 20(5) Milling Act 1978;
Shell Company of, "strung L, hilled v Langree andMo"q, . Kalgoorlie Warden's Court, 3 February 1989.
in Hunt, M, I'mg Law ill Western Alls!ra"@, above n 104, t14.1.41.

Where the parties cannot agree on compensation, the matter may be determined by the Warden: s
123(3) Mining ACi 1978 (WA) as amended. A landowner may limit the jurisdiction of the Warden by the
terms of the compensation agreement: R<vimlds 41,311, @"a Gold Operations Lid v Benede!o0 Pontzzo
(unreported Southern Cross Warden's Court, 3 March 1995), considered in V01 14(31 AMPL4 Bidl/atin
180. The Warden's determination cannot be appealed: see s 123(9) Mi, tingAci1978 (WA), but note the
discussion of judicial review of a Warden's decision in Hunt* Mint, Ig Low in Western Austin/in, above n
104, ch 14.

K Brennan, 'Balancing Landowner Rights and Interests in Australian Mining: A Comparative
Analysis' ^MPL. I yearbook 2009,563,488; note the original provisions of s 36 of the Mi, Ii, Ig ACi 1978
(WA) regardingirrevocable consents, which was repealed by SI4 of Act 69 of 1981.

Watson, above n 200,494

.



Other problems for landowners include limited rights to the rehabilitation of land where

rehabilitation is not part of the negotiated access agreement with the miner. This is
b f th I' t' f nviromnental rotection Tovisions ''0because of the non-application of environmental protection provisions.

No compensation for geothermal resources and energy

Geotherrnal resources and energy were confiscated by the State without regard for the

loss of property rights"' or compensation. "' However, compensation for the
occupation of private land and injury thereto"' and surrounding land continued to
apply. "' Compensation was provided for resumed land.

6.4.7 State Agreements

New State Agreements were created during this period. The process of ratification of

State Agreements by a ratifying Act"' means that the ternis of the State Agreement are
subject to parliamentary procedures, thereby securing the public interest in the terms of

any acquisition. However, there has been a trend against their use, and most issues of

tenure have related to the granting of crown leases, the compulsory acquisition of

private property being relatively rare. In addition, a State Agreement may not create

an interest in land without the landowner's consent being given to mining operations (or

the mining warden dispensing with the need for this consent), and the consent of the

'00 See Crabb. above n 295,198-199. However, see now the Mi"ing Rehabilitation Fundrtct 2012 (WA).
''' See Western Australia* Parliamentary Debates, Legislative Assembly, 16 August 2007,4215b^219a
(Mr Fran Logan).
''' see s 17(3) of the principal Act* as amended by s 15 Petroleum, linendme"I Act 2007 (WA).
''' see ss 17(I) and (2) and 19, Petrole"in a"d 000them@/ Reso",, co ^,! 1967 (WA).
304 Ibid, S 18.
''' Note, however, the later resinction to limited circumstances with respect to lessees: Mining grid
Ferrule""I Legi, funori Sentce. above n 227, V01 11, t620.17.101, citing s 24 Petroleum a"d Geothermal
Reso"rcesIle, 1967 (WA) as amended.
30' s 12(2) petroleum and Geothermal Resources, or 1967 (WA) as amended.
' For a list of most state agreements to 1982, see L Warnick, 'State Agreements The Legal Effect of
Statutory Endorsement' (1982) 4 ,IMPU I. For a list of most state agreements from 1982/988, see
Warnick 'State Agreements*, above n 104,882, in 10; for details of the four state agreements 2002
2009, see Hunt, Mining Law in Wester, I mistralin, above n 104, t1.5.51; for a list of current state
agreements, see the Government of Western Australia, Department of State Development website. See s3
Govern, "err ^greeme, ,Is 11c, 1979 (WA) on operation and effect of Government Agreements.
''' see e. g. s 4170" Ore P, ocessi, ,g (",'i"awlogv P4v L, 41 Ag, 'eon, "t Art 2002 (WA). However, note the
inconsistent approach taken in Western Australia previously in relation to the form of ratification: see
Warnick, above n 104,883.

See Hunt, Mining Lqw i, , Weste, ." dusty"/io, above n 104, t1.5,51,
Warnick, above n I 04.
Standing Committee on Public Administration and Finance, above n 52, [4,268].

' See s 7(9) AIMmi"@ Reli"e, y \0, .Mey' AC! 193 1978 (WA); Worstey Alumi"" Ftp Lid , SI, i, ^ of
Williamis (1986) 64 LGRA 302,307 (Rowland I).
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owner of private land may be more widely required than under the Mining Act. "'
Compensation to a landowner affected by mining would still be detennined in

accordance with the Mr'intrg Act. "' However, a State Agreement may defteat a

landowner's veto to mining"' and development ''' and disputes under a State
Agreement may not be justiciable. "'

6.5

.

A consideration of water riglits reveals significant statutory changes in 1978, 1984 and

2000. Attention is focussed upon the impact of new State vesting declarations, a new

quasi property regime, new duties attaching to statutory riparian rights, and improved

compensation provisions. Although a consideration of these developments indicates this

period cannot be characterized as one of consistent regard or disregard for water riglits,

developments overall suggest a disregard for property rights, through increased

licencing requirements and public interest considerations

Key Area 4 - Water Rights

From the late 1970s, there was recognition of an over-allocation of water in Australia. "'

Parliament expressed concern in relation to riparian rights and landliolders. Previous

control measures had been 'irksome' to some landowners and also unfair where the

owner had statutory responsibility for an occupier's failure to observe license

conditions. ' '' Another concern was the number of disputes arising from upstream
landholders exceeding their cornrrion law riparian rights and denying water to

downstream landholders, "' Parliament sought to adjust a landowner's liability for an
occupier's conduct. "' Parliament determined that a landholder's rights to surface water
should be defined by statutory provision, with prescribed penalties for

Fundamental changes: water resource planning and a national water policy

.

''' See s 7(9) WWII"a Refine, y '11'0131e. v ' ACi 1973 1978 (WA); W, ,SI, y dinmi, ," Pty Ltd " Shire of
Willjoins (1986) 64 LGRA 302,305 (RowlandI)
''' see Mini, ,g und Petroleum Legislation Service, above n 227, V01 10, [570,123.10]; see also RGC
Mineral Sands Lid v Brio, I Kimberlqy Lewis rind In, lei Hazel Loryis, unreported, Perth Warden's Court,
30 November 1994, and considered in, MPUiBulletin, V01 14(2), 102,105-106.
315 see Hillman, above n 104,297.
''' Ibid, citing RGC Mine, .@ISO, ,ds Ltd v Lewis (unreporled) Perlh Warden's Court, 16 December 1994,
Plaint N0 I 1,945

''' Warnick, above n 104, 902 citing the COM, "on wealth AIM", twin", Corporatio, I Limiied v 40 [1976]
QdR 231,261 (Dunn I).
''' See P Tan, 'Legal Issues Relating to Water Use' in Property: Righis gild Responsibilities Cm. yeni
Antr@I^^,, Thinking (Land & Water Australia, 2002) 19-22.

Western Australia, Pathqme"!dry Deb"Ies, Legislative Assembly, 10 August 1978,2183-2184.
Western Australia, P@,. name, ,ton, Debates, Legislative Assembly, 9 October 1984,2068.

~' R!ghis in \dier ondh'rigorio, , ^ct11n, e, ,dineni/ICJ 1978 (WA)



I- 322 H , ' ht rinicts between landho!dersnoncompliance. However, concern over riparian rights conflicts between landho!ders
d 323remained.

From the early 1980s, a non-statutory system of water resource planning was adopted
Coriumjssjon. 324 Theby the Water Authority and later the Water and Rivers

administrators of this system acknowledged the system had limited impact on other

government agencies controlling land use. "' By the early 1990s, conflicting demands of
water security and ecosystems were a government focus. The Government tried to

abolish conunon law riparian rights outside of statutory provision and reduce existing

statutory riparian rights, "' However, by 1999, the Government accepted that a balance
b d t 'ht tb 'thd"'Astatuto frameworkforbetween crown and private rights must be maintained. A statutory framework for

water allocation management plans and by-laws was then established. By-laws might

impact on the terms of water licences, "' while a statutory water management plan
became a relevant consideration in the issue of a water licence. institutional water

resource management reform came into effect from 1996. A National Water initiative

was adopted by Western Australia in 2006. "' This is expected to bring further changes

''' see s 11 inserted by s 3 of the Rights in Worer cmdlrrig@lion Amendment ^ci 1984 (WA).
''' The 1978 and 1984 amendments to the Rights in Water and Irrigation Her 1914 (WA) did riot quell
this concern with the State again seeking to address these concerns through the 2000 amendments: see
Western Australia, Pornome"fury Debates, Legislative Assembly, I July 1999,99371.
''' A cardner, 'Planning for Integrated Natural Resource Management in WA' (1996) 26 Ulp, Law Rev
427,443444, but noting s 10(2) Water @"d Ring"s Commission ACr 1995 (WA); see also the diagram of
WA institutional structures for natural resources management in A Gardner, 'The Administrative
Framework of Land and Water Management in Australia* (1999) 16 (3) EPU 212,224; on water
resource planning generally, see A Cardner, 'Water Allocation Planning' in Bartlett, ER, A Gardner and
S Mascher, Water Law in Western I'Ms!r@fig. . Coinp@runve Studies and Optionsjbr Relon" (Centre for
Commercial and Resources Law* 1.1WA, 1997).
''' Gardner, 'Planning for Integrated Natural Resource Management in WA', ibid, 444. Note, however,
statutory provision remained for the control of land use within catchmeni areas and water reserves:
Gardner, ibid, citing Metropolitan Water SMPply, , Savage ond Drain@ge AC! 1909 (WA) and Country
Areas Water Supply, or 1947 (WA).
326 Tan, above, n 314,22-24.
''' see cl 36 Water Bill 1990 (WA) discussed in R Bamett, 'The Development of Water Lawin Western
Australia' in RH Bartlett, A Cardner and B Humphries (eds), Water Resources Law @11d Man@geme"I in
WeSIer" Austinlia (University of Western Australia, 1996) 73.
''' For example, the overriding principle of the 2000 amendments was to 'preserve equity for users of the
system': Western Australia, Pornome"!@, y Debater, Legislative Assembly, I July I 999,99371.
''' See Cardner 'Planning for Integrated Natural Resource Management in WA'. above n 324,443;
Divisions 3C and 30 inserted by s 44 Righ!s in Water andlrrig@lion lime"dine", AC, 2000 (WA).
''' see eg s 26L regarding local by-laws, inserted by s 46 Righ!s ill Water and Irrigo!ion Amendme", Her
2000 (WA).
''' See I'bid, Schedule I* clause 7(2)(g); A Cardner, *Environmental Water Allocations in Australia'
(2006) 23 EPU 208,225.
33' see warer und Rivers COMmissio, , AC! 1995 (WA); W@!er Coinor", ion del 1995 (WA); Wafer
Services Co-oldi"ation del 1995(WA); \@rel, ^gencies Res!, Mori, re (Tramsi!ion"I Qind Conseq, ,anim/
Promio, ,s) del 1995 (WA).
''' see council of Australian Governments, Intergovernment@/, greeme, 11 on a National \"rer l, ,illative
(June 2004); K Stoeckel, R Webb, L Woodward and A Hankinson, Allsir"/toll Warer Law (LawBook Co,
2012) 11, 12,50; see also Council of Australian Governments, National ACiio, , PI@,, for Sainti!v ond
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to water rights in Western Australia, and by the enactment of a new Water Resources

M 4334Management Act.

6.5.2

Statutory controls were already established as the foundation of water allocation,

beyond domestic and limited agricultural usage. "' The State's regard for water rights is
revealed through the 1984 Amendments"' and the 2000 amendments, 33'

The 1984 and 2000 amendments

.

State declarations of vesti"g redrafted and extended beyond prodaimed

management areas

The 1984 Amendments did not make substantive change to the previous State

declarations in favour of the Crown. "' Uriconfined surface waters remained unaffected

by new vesting provisions. "' When the 1984 Amendments were proposed,
parliamentary members assumed, probably erroneously, that the coriumon law riparian

right to take and divert water had been displaced. "' The 1984 and 2000 Amendments

Water Quality (November 2000, Canberra). Note that from 1994, the Council of Australian Governments
pursued a national water policy: see Cumin, ,,, iq"e of Ihe Co""ci/ of fursiraffo" Governme"!s Meeting
(February 1994) Attachment A, Water Resources Policy. The aim was to produce 'an efficient and
sustainable water industry'. Efforts to implement this objective are ongoing. See also A Gardner, 'Water
Resources Law Reform' (1998) 15(6) EPU 377.
''' See generally Department of Water, 'Looking after all our water needs' (Proposed Water Resources
Management Act background discussion paper, 2009). It is proposed that a landowner or occupier will
continue to have basic water rights (see page 9 and information sheet 10), that the existing system of
water licences will largely remain intact (p 10 and information sheet 10), and that the compensation
provisions discussed herein will remain (see p 12 and information sheet 13). The Department of Water's
website confirms that "in February 2015, the State Government approved drafting of the Wafer Resources
Main@geme, ,, Bill. The drafting of the Bill has commenced with significant progress expected by inid to
late 20I7": http: WWW. water. wagov. nullegislation/water water-resource-management-legislation.
''' see ML Barker, 'The Water Licensing Process the Legal Framework' in Bamett et al, above n 327,
294.

''' Rights in wafer and Irrigation lime"dine"! ACi 1984 (WA), assented to on 27 December 1984.
''' Rights in Water ond Irrigation Ame, ,dine"! AC, 2000 (WA), assented to on 28 November 2000.
However, note the Rights in Water und fryig"tm" Amendment ACi 1914 (WA) cannot be considered in
isolation from other relevant statutory provisions. For example, the Righ!s in Wafer and Irrigaiio, ,
Amendme, ,I del 1914 (WA) as amended now only contains minimal provision regarding measures to
protect water quality (see e. g. ss SE(I)(b) and 260), but this is because of the enactment of the
awlro"mental Pro^Crio" AC! 1986 (WA); see R. von ond Othe, :s v Commissioner of Soil dind Lintd
Conservation (2006) 48 SR (WA) 166, 173 (WASAT). Accordingly* this chapter should be read as a
whole when considering water rights.
''' Compare s 8(I) introduced by s 3 of the Rights in Water andl, figa!ion Amendment ,or 1984 (WA)
with s 4(I) of the principal Act regarding the vesting of natural waters in the Crown; also compare s 26
inserted by s 3 of the amending Act with s 4 of the principal Act regarding the vesting of underground
watersin the Crown; note the alveus of waters remained riot alienated as per s 15(I)inserted by s 3 of the
amending Act, which reflected s 5 of the principal Act, Note also s 26(a) of the principal Act. For a
further discussion of crown rights in water resources, see A Cardner, 'Water Resources Law Reform in
Western Australia-Implementing the CoAG Water Reforms' (2002) 19(I) EPU6,8-9

Gardner, 161d, 9,
' Western Australia, Pornome"lory Deboie, , Legislative Assembly, 9 October 1984,2068. Bartlett,
'The Development of Water Law in Western Australia' above n 327,56. Given the saving of civil
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did riot change a landholder's right to water in any lake, lagoon, swamp or marsh

wholly within private land. "' The vesting provisions did not, subject to by-laws,

prevent the draining of land or the making of a darn not on a watercourse or wetland
where the flow of water in a watercourse or amount of water in a wetland was not

diminished. "' Limitations were imposed, however, regarding water licences, as

considered further at sub-paragraph6.5.3 (c),

The 2000 Amendments were more radical. The vesting of surface waters in

watercourses and wetlands was extended beyond proclaimed management areas to

include all surface waters in all watercourses and wetlands. A qualification was also

added that there was no significant adverse effect on water quality or any ecosystem.

This imposed a new duty upon a landholder using water. This is considered at

paragraph 6.5.4

remedies (see s 24 inserted by s 3 of the Rights in Water and Irrigation Amendment ,ICJ 1984 (WA)), and
that the vesting provisions were substantially unchanged, it is thought that riparian rights survived, except
where the Crown had exercised control (see Rapqff' " Patos 11971 WAR 27,31,33 (Virtue Spin.
However, see the criticism of Rapqy' v Peltos being 'unsound and inappropriate': PN Davis,
'Nationalization of Water Use Rights by the Australian States' (1975-1976) 9 U 91d U I, 20; note the
High Court's move away from the proposition that riparian rights survived the vexing provisions of the
legislature* in ICMAgric"hare v Commonwealth (2009) 240 CLR 140,172-173 and 191 192,
''' See ss 6(I)(b) and 19(2)(b) inserted by s 3 of the Rights in Wafer gadl, "ig@non ^merriment ACr 1984
(WA), and s 5(I)(b) inserted by s 7 of the 2000 Amendment Act. See also commentary in Bamett, 'The
Development of Water Law in Western Australia', above n 327,57; A Cardner, 'Water Resources Law
Reform in Western Australia-Implementing the CoAG Water Reforms', above n 338,9, Note also the
exemption in relation to spring water within the boundaries of private land was also unaffected, unless by-
laws otherwise provided. On the exemption in relation to spring water until it passed beyond the land
boundaries, compare us 6(I)(a) and 19(2)(a) inserted by s 3 of the 1984 Amendment Act* and s 5(I)(a)
inserted by s 7 of the 2000 Amendment Act, with s 4(3) of the principal Act.
''' S SB(I)(a) inserted by s 18 of the Rights in Water and/rriguiio" Amendment /IC, 2000 (WA).
''' see s 5A inserted by s 18 of the Righ!s in Water gridlrriga!ion Amendment kid 2000 (WA), and
considered by Cardner, 'Water Resources Law Reform'* above n 333,382. The vesting of underground
water in the Crown was also reconfirmed. Compare s 5A inserted by the 2000 Amendment Act with s 26
of the principal Act. For a useful comparison between the principal Act and the proposed reforms leading
to the 2000 Amendments, see Water and Rivers Commission, Water Refom in WeSIer" AUS!,. aim, Ri^Ills
in Water a"dlrrigniio, ,Itc, 1914 inco, poralingproposed refor", s (January 1999),
" See s 58 inserted by s 18 R, ^his in Water andlrrign!ion, linend", all AC! 2000 (WA); compare this
with s 8(2) inserted by the 1984 Amendment Act. Gaulner, *Water Resources Law Reform in Western
Australia-Implementing the CoAG Water Reforms', above n 338,13,110tes that this amendment 'will be
a significant constraint on irrigation farm darns' which assertion. if correct* would appear to be contrary
to what was intended by Parliament: see Western Australia, Panicme, ,,@rv Debates, Legislative
Assembly, 11uly 199999371. Gardnerlater acknowledges (14) thaithereis no sanction expressed for a
breach of this requirement.
''' Gardner, 'Water Resources Law Reform in Western Australia Implementing the CoAG Water
Reforms', above n 338.13.
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(b)

Crown authorisation was now required for many takings of water, "' Together with
restrictions upon interference with a watercourse on private land in a proclaimed surface

water management area ''' water use beyond personal and domestic use"' now required
the grant of a statutory licence. "' The common law right to take underground water
from a nori-prescribed management area probably remained. Vesting provisions

provided a basis for levying of fees and charges for access to water, but regulations

for water licence fees were rejected by the Government. 352

The significance of the State vesting declarations

.

6.5.3 Water Licences

The nature and content of licences are considered below, through the 1978, 1984 and

2000 Amendments.

(a) New quasi-property rights

Water licences were appurtenant to the land until the 2000 Amendments. "' Following a
consultation process ''' water rights became statutory quasi property rights* being a
tradeable asset in detennined areas. "' The licence or water entitlement under the

.

''' This applied to watercourses or wetlands within either proclaimed surface water management areas, or
as newly prescribed by the Regulations* or from any artesian underground water or other underground
water within a proclaimed underground water management area or prescribed underground water
management area: ibid, 10; s 5C(I) and (2) inserted by s 18 of the 2000 Amendment Act; see also ss 11,
26A and 26B inserted by s 3 of the 1984 Amendment Act.
347 see s I7 inserted by s 3 of the 1984 Amendment Act.
3'8 see ss 9, loinseited by s 3 of the 1984 Amendment Act.
''' H Kurz, 'The Implementation of Tradeable Water Rights in Western Australia' (1999) ^,, sirnli@"
E, ,viro"mental Low News, Issue N0 4,48.
''' see A Gardner, 'The Legal Basis for the Emerging Value of Water Licences-Property Rights or
Tenuous Permissions' (2003) 10^PU1,8.

See A Gardner. DH MacDonald and V Chung, 'Pricing water for environmental externalities in
Western Australia' (2006) 23 EPU309,319, rioting also they, 'are, ,geneiesipowe"s), or1984 (WA).
The State has resisted arguments for the charging of water licence fees: see A Robeits and A Gardner,
'Challenges for the management of water resources in Western Australia: A legal response to findings of
the public sector performance report, 2003* (2004) 22 EPU40,50-51, but note fees under the Righisi"
Wafer andlrrig@lion Regulations 2000, regulations 19 and 20 and schedule 11.
''. see Western Australia, Pornome"!@, I, Deb@jus, Legislative Council, 22 November 2009,7607b-
7617a. The Government was unwilling to pass the cost of the public good of water management on 10
water licensees.

''' see s 13 Rights in Water mrd Irrigation lid 1914 (WA) discussed in 1</1 Battleit, A Gardner and S
Mascher, Water Low in Western AIMroli@.. Coinp"mill, e Silldies and Optionsjbr R<10n, ,, (UWA, 1997)
108. The common law did not recognize transferability of riparian rights: see eg Chaserlore v Richards
[1843-601 ALL ER 70,85 [HL] discussed in R Barllett, 'Transferability of Water Rights in Australia and
the United States: Options and Recommendations' in Bartlett at al, ihid.
''' see water and Rivers Commission, Wafer Refom, in Western flus!raffn. ' ^/locations and Trail^Ier of
Righ!s to Use Wafer, Propos@librD!;sewssi0, I (1997, Report WRS1.4).
''' western Australia, Par!mine"ton, Debaies* Legislative Assembly, I July 1999,9938 I.
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licence was now transferable to an eligible person, "' subject to the Coininission's broad
discretion"' to approve the transf;sr. "'

Licence grants remained discretionary, "' and access to land as a feature of licence
eligibility remained. "' The Act contemplated a wider assessment of an applicant's
suitability"' and prescribed matters were considered in the granting of a licence.
These factors included the public interest and sustainability, "' but the applicant*s needs
were not mentioned, although the discretion might include this consideration.

(b)

The 2000 Amendment Act provided for the grant of a licence for a fixed or indefinite

term, "' and recognized the previously conrrnon practice of granting the renewal of a

licence"' by providing that a licence was to be renewed, "' but also providing grounds

Duration and renewal

''' s 52 Rights in I'dte, and fryigatto" Amendme"t ACi 2000 (WA), and sch I, c129(I). Note that the
transit, ree of a licence does riot have to be the owner or occupier of the land: sch I, d 3; but note also cl 9
on persons not eligible, c1 13 on persons becoming in eligible; see also Gardner, 'The Legal Basis for the
Emerging Value of Water Licences-Property Rights or Tenuous Permissions', above n 350,8. Cardner
notes that because the eligibility criteria area broader than previously provided, trade in water
entitlements should be facilitated,

''' Rights in Water andlrrig@fom Amendment Act 2000 (WA), sch I, CIS 30(5) and 31(5),
''' Ibid, sch I, CIS 30(3)(b), 30(4) and 31(I). Note a hansfer was also subject to there being 00 prohibition
under relevant local by-laws: sch I, c129(2). Temporary rights may also be granted to a third party subject
to similar requirements: sch I, of 30(I) and (2), and of 36(d).
35 Ibid, sch I, of 7; compare with s 13(I),

Note that water rights in Western Australia, however, are still regarded as 'bundled' to land and
therefore inconsistent with the National Water Initiative: see K Stoeckel et al, above n 333, [4,700]; but
c. f. contra Oardner, 'The Legal Basis for the Emerging Value of Water Licences-Property Rights or
Tenuous Permissions', above n 350,8.

Rights in Water andJrrig@lion Amendment, ICJ 2000 (WA), sch I, of 7(4); compare with s 13(I).
Ibid* sch I, c1 7(2); compare the previous provisions of ss 13 and 260 inserted by s 3 of the Rights in

Water gindlrriga!ion Amendment/ICt 1984; see also Kurz, above n 349.52.
''' Rights in Water and Irrigation Amendment ACi 1984, sch I, c17(2)(a) and (b). On the definition of
'publicinterest', see sch I, cl I.
''' see cardner, *The Legal Basis for the Emerging Value of Water Licences-Property Rights or Tenuous
Permissions', above n 350,9. Note also that there may be an implied duty under the Act that water be
allocated on an equitable basis: see s 26GX(2)(b) and 26GY(2)(a) inserted by s 44 of the 200 Amendment
Act; More v Wafer and Rivers Commission [2006] WASAT 1/2, considered in V Cl, ung, 'Making
Waves: An Overhaul of Western Australia's Legislative Framework for the Allocation of Water' (2007)
26 AREU 161, 170.

Rights in Water grid Irrigation Amendment Act 2000 (WA), sch I, c1 12(I). The Act previously
provided that the term of a licence was to 'have effect for such period as may be specified therein. ': see s
13(2) of the principal Act. However, note s 12(8), which provides for a period of 10 years for a special
licence. Both provisions were inserted by s 3 of the 1984 Amendment Act. It appears that the licences
were normally granted for a fixed period of between 5 and 10 years: see Kurz, above n 349,51, citing
Water and Rivers Commission, Refo, ,in in WeSIen, ^1151r@lid, Proposu/for Discussio", I I . Gardner, 'The
Legal Basis for the Emerging Value of Water Licences-Property Rights or Tenuo"s Permissions', above
n 350,9-10, states that shorter periods were granted where the impact of a licence upon water resources
was uncertain.

366 Kurz, above n 349,51.
'' R, gh, s in W@!er and Jing"tio, , Amendment AC12000 (WA), sch I, c122(2).
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for nori-renewal, "' While these amendments might increase resource security ''' it
exposed licensees to the risk of relevant local by-laws or plans preventing renewal

through inconsistency. 370

The 1978 Amendments re-enacted amended provisions for ordinary licenses, which

pennitted the Minister to vary the terms, limitations or conditions attaching to an

ordinary license. "' Licensing and control provisions were also added for referable

darns. "' The minister could now vary the tenns or conditions of a licence in the public
interest ''' and cancel a licence for non-compliance with any term or condition. ''' The
grant of such licenses, therefore, might not afford a landowner security. 3'5

Terms, limitations, conditions and variations

. The ternis, limitations and conditions that might attach to a licence were prescribed by

the 2000 Amendments. "' Now, all licences were subject to certain conditions. "' At the
Commission's discretion, further conditions could apply. "' The Commission
considered whether the proposed taking and use of water was in the public interest and

' ' b1 379sustainable.

.

''' Ibid, sch I, c122(2)(a)-(e). Kurz, above n 345,52. Gardner, 'The Legal Basis for the Emerging Value
of Water Licences-Property Rights or Tenuous Permissions', above n 350,10 states that the duration of a
licence will now be a matter of 'administrative practice'. The Act previously did riot prescribe on what
basis a renewal should be considered

369 Kurz, above n 349,52.
'' Rights in W"!^, undl, ,Ig"rich ^mandme"t AC! 2000 (WA), sch I, d 22(2)(a).
''' s 9 Righ!s in Water gridlrrigotio, I'mandme, ,t ACi 1978 (WA), assented to on 17 November 1978.
Note that in matters such as the issue of a licence, the Minister could only act on the advice of the
Irrigation Commission. The re-enactment was motivated by advice that all existing licenses issued to
divert surface water were invalid: Western Australia, Parliamentcry Debates, Legislative Assembly, IO
August 1978* 2183. The problem arose from the use of the words 'as may be prescribed' in s 16 of the
principal Act, which had never been complied with in relation to the terms and conditions attaching to a
license. The 1978 Act nevertheless declared these existing licenses to be valid: see s 16(6)inserted by s 9
Rights in Water and fryigoiio" ^mendme"! ACi 1978 (WA),
''' see s 21 Rights I'm Worer gridlrrigo!ion Amendment ^or 1978 (WA). See in particular s 45F(2) inserted
into the principal Act.
3'3 see ibid, s 24, in particular s 451(8) inserted into the principal Act.
37,16^^, s 451(9)(a).
' However, it appears the power to vary a licence was rarely exercised: see Oardner, 'The Legal Basis
for the Emerging Value of Water Licences-Property Rights or Tenuous Permissions', above n 350,4.
''' ss 13.260 inserted by s 3 Rights in Wafer and/rrig@Iio, , Amending11 ACi 1984 (WA).
''' see Rights in Water madlrrig@lion amendment Her 2000 (WA), sch I, of 15(I); R, ^his in Water rind
IFn:g:alto" Regulario"s 2000 (WA)* regulations 25-30. Compliance with licence conditions could be
directed: Rights 111 Water a, Idl, 'rigorio, , Amendment Her 2000 (WA), sch I, c1 18.

Rig/"s ill Worer rind1,7igaiio, , lime, ,dine, ,I, ct 2000 (WA), sch 1, of 7(I). Conditions might relate to
such matters as the taking, use, or disposal of water: I'hid, sch I, d 7(5) and the appendix to the schedule.

Ibid, sch I, c17(2)(a) and (b).



The 1984 Amendments permitted variation of duration, tenns, limitations or conditions

for surface water licences. "' The improper use of groundwater was subject to

ministerial direction. "' The 2000 Amendments went further and prescribed two

grounds upon which a licence could be varied; firstly, by regard to the licence tenns*

and secondly, by direction restricting the volume, draw rate or purpose for which water

might be taken. "' A direction overrides water rights, "' The Commission may vary the
duration or the ternis, conditions or restrictions, "' or suspend or cancel a licence. "'

However, these powers appear to be reactive rather than proactive, and the scrutiny of

I' d't' t hv beenmjnjmaj387licence conditions appears to have been minimal.

The 2000 Amendments may give a landholder greater certainty regarding the basis of a

licence being affected. "' However, the inclusion of grounds for amendriient, suspension
or cancellation such as the public interest, the protection of a water resource and serious

inconsistency with plans or by-laws"' means a licence may be deterrnined by external
factors, It is also difficult not to construe these powers as a disregard of landholders

when the suspension or cancellation of a licence does not affect the duties imposed by

the licence. "' Considered as a whole, these amendments have further regulated the

taking and use of water. "'

''' See s 13(3)(aHc) inserted by s 3 Rights in Water ondl, "ig@Jian, mend", an, for 1984 (WA)
''' S 26G(I) and (2) inserted by s 3 Rights in Worer undlrrig@, ion Amendment ^or 1984 (WA). Note also
s 26G(4) on cancellation of a well licence.
''' s 29GC(I) and (2) inserted by s 40 Righ!s in Warer und Irrigation Amendme"! ^ci 2000 (WA),
Directions are made as a result of water resource considerations: See s 26GD(2) inserted by s 40 Rights in
Water QindIrrigation Amendment AC! 2000 (WA)
''' S 26GF(I) inserted by s 40 Rights in Water andlrrig@lion dine"dine"14ct 2000 (WA). For comments
on the need for procedural safeguards and possibly compensation in relation to directions, see Gardner,
'The Legal Basis for the Emerging Value of Water Licences-Property Rights or Tenuous Permissions',
above n 350,13; Gardner, 'Water Resources Law Reform in Western Australia Implementing the CoAG
Water Reforms', above n 338,24,
3'' R, ^his in Water madlyrigo!ion ^me"drierI ACi 2000 (WA), sch I, of 24(I) and (2)
3851bjd, sch I, of 25(I) and (2).
386 see Roberts and Gardner, above n 351,42,48
387 Ibid, 42,
''' see e. g. Kurz, above n 349,53.
''' Rights in Water and I, ., ig"!ion Amend", air ,4c! 2000 (WA), sch I, c124(2)(b), (e) and co* and of
25(2)(a), (b) and (c) . For criticism of the 'public interest' ground, see Gardner, 'The Legal Basis for the
Emerging Value of Water Licences-Property Rights or Tenuous Permissions', above n 350,14

Righ!s in Wafer andlr, "'galo, , Amend"tenirtc! 2000 (WA), sch I, d 25(3).
See Cardner, 'Water Resources Law Reform in Western Australia-Implementing the CoAG Water

Reforms'. above n 338,23
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6.5.4

A landholder's statutory riparian rights, '''0ther rights"' and exemptions"' were not
affected by the 1984 Amendments, although groundwater was further regulated. "'

Basic existing riglits of private landholders were also unaffected by the 2000

Amendments ''' but new duties were imposed. "' A statutory duty to other water users
was placed upon a person taking or using water by common law or statutory right to

take 'all reasonable steps to minimise the degradation of water resources. "" Permits
were now required for the interference with a watercourse or wetland and the

construction of works on private and public land in a surface water management area, "'

A works permit might be required for a watercourse outside a management area by local

by-laws. Statutory riparian rights were also qualified by limitations where water was

augmented. "' Directions might restrict the amount, draw rate or purpose for which
water was taken and/or prohibit the taking of water by a person or the purpose for which

Statutory riparian rights

.

On the defining of riparian rights, compare ss 9(I) and 20(I)inserted by s 3 of the Rightsi" 17@!erg"d
Irrig"lion ^me, ,dine"I'd 1984 (WA) with s 14 of the principal Act.

In relation to other rights to surface water, compare ss 10(I), 16(I)(a) and s 21(I)inserted by s 3 of the
amending Act with ss 6 and 7(a) of the principal Act.

On the draining of land or the making of a dam, compare s 8(2) introduced by s 3 of the Rights in
Wafer and IfrJgaiio, , ^", endme, ,r AC! 1984 (WA) with s 4(2) of the principal Act; on the exemption in
relation to spring water until it passed beyond the land boundaries, compare ss 6(I)(a) and 19(2)(a)
inserted by s 3 of the amending Act with s 4(3) of the principal Act.

In relation to groundwater, the 1984 Amendments subjected all wells to ministerial direction on the
amount of water and rate of draw: S 26G(2) inserted by s 3 R, ^/,!s in Water and IFn:81a, ion Amendment
der 1984 (WA). Note the daily penalties prescribed for non-compliance and the risk of cancellation of a
licence: s 26(3) and (4) inserted by s 3 of the 1984 amending Act. However, nori-artesian wells might be
exempt from the licensing provisions of the Act: see s 26C introduced by s 3 of the Rightsi" Water and
Irrigation Amendme"I'd 1984 (WA). Measures for pollution control under the Act were also increased
for both surface and groundwater: See ss 4 and 5 of the Righis in Water and 17ng@110" ^", endme"! ACi
1984 (WA); Western Australia, Porn"mentory Deb@jus, Legislative Assembly, 9 October 1984,2069.
Note, however, that it was always contemplated that such provisions would be replaced by a
comprehensive Environmental Protection Act, as indeed occurred in 1986.
''' see Gardner, 'Water Resources Law Reform in Western Australia-Implementing the CoAG Water
Reforms', above n 338.12, citing ss 9 and 10 of the principal Act.
''' Prior to the 2000 Amendments, there was no duly upon water users except in relation to a licensee's
obligation to maintain facilities in good order and repair: see Water and Rivers Commission, Worer Low
Reform Guide to Legis!@live Ch@"ge (Water Reform Series, Report NO WR9, August 1998) 21.
' See A Gardner, 'Water Resources Law Reform in Western Australia-Implementing the CoAG Water
Reforms*, above n 338.13.

S SE(I)(b) inserted by s 18 of the Rights ^,, Water dad Irrigation Amendment lief 2000 (WA). Note
also the expaiisive definition of 'water resources' inserted in s 2 by s 5 of the 2000 Amendment Act. This
duty was, however, less onerous than the duty proposed earlier by the Water and Rivers Commission,
above n 397. For a consideration of that report, see A Cardner, 'Water Resources Law Reform' above n
333,385386. The unauthorized taking of water was reinforced by statutory offence provisions: see s 5C
inserted by s 18 Righ!s ill Water andlrrigaiio" Amend"Ie, ,! AC! 2000 (WA).
' See s 11 inserted by s 24 of the Righ!s in Water. and In, Ig@lion Amendment ,ci 2000 (WA); Gardner,
'Water Resources Law Reform in Western Australia-Implementing the CoAG Water Reforms', above n
338,12.
''' see Cardner, ibid; s 17(4B) of the principal Act.
''' see s 26GA inserted by s 40 Righ!s in Water ondl, fig@!ion Amend", chi Her 2000 (WA).
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water might be taken. "' A direction overrode statutory riparian rights or rights under a
licence. "' By-laws could also make riparian rights to take water outside of surface

water management areas mapplicable, "' as well as certain other rights, Given these
duties and limitations, which did not apply to the Crown, ' the assertion by Parliament
that '[t]he current balance of crown and private rights is maintained"" is disputed

6.5,5 Compensation

Significant improvements for compensating water rights were made. Existing

compensation provisions"' were improved by the 1984 Amendments, which made the
cancellation or change of a special licence in the public interest coinpensable.

Compensation later became a recognized fleature of the National Water Policy, although

its significance may be questionable, " ' The 2000 Amendments extended compensation
to damage, including loss of profit suffered as a result of the penmanent loss of

reasonable use"' from a licence being amended, suspended or cancelled in the public

interest, or as a result of certain other grounds, and the effect was unfair and

unreasonable.

Curiously, both public and private interest perspectives are critical of the improved

compensation provisions. Public interest perspectives point to the variation of a

df 'bl rut 'ht t " t' -4/6 bj, nocomensationdefeasible statutory right not requiring compensation; arguably, no compensation

''' s 26Gc(I) inserted by s 40 Rights in Water and lingo!ion Amendme"! kid 2000 (WA); see also s
26GD on the circumstances when s 260C applies.
'00 S 260F(I) inserted by s 40 R, ^his in Water and/ing@lion Amendment, or. 2000 (WA)
00' See s 20(I) amended by s 28 of the 2000 Amendment Act; s 21(2) amended by s 29 of the 2000
Amendment Act; see also Cardner, 'Water Resources Law Reform in Western Australia-Implementing
the CoAG Water Reforms', above n 338,12.
00' see eg s 21(2) amended by s 29 of the 2000 Amendment Act
''' see Gardner 'Water Resources Law Reform in Western Australia-Implementing the CoAG Water
Reforms', above n 338,14.
''' western Australia* Pornume"!cry Debates, Legislative Assembly, I July 1999,9937 i
''' see e. g. ss 35-38 Rights in Water und Irrigation AC! 1914 (WA) regarding damages for direct
pecuniary injury arising from harm to riparian rights or flooding caused by public works.
'' s 12(12) inserted by s 3 R, ^hts in \@!er andl", igaiio" dine"dine"I, lei 1984 (WA),
''' According to the Commission, compensation was rarely an issue because of the Commission's efforts
to protect riparian rights and water licences when carrying out public works: Water and Rivers
Commission, above n 397, 16. The Commission recognized circumstances in which the award of
compensation to an affected licensee was appropriate: 16
''' Rights in Water madlyrig"lion ^mendme"!, IC, 2000 (WA), sch I, d 39(5)(a).
''' Ibid, sch I, c139(2Xa)(i). Note also the additional requirements in c139(2)(a)(ii) and (iii)
'''1bjd* sch I, c139(I), e. g. seriousinconsistency with plans or by-laws
''' 16^^, sch I, of 39(5)(b). This provision suggests that a reduction of entitlement which equally affected
other licence holders in the surrounding area would not attract compensation.
''' See Oardner, 'The Legal Basis for the Emerging Value of Water Licences Properly Rights or Tenuous
Permissions', above n 350,15. Gardner draws upon the American public trust doctrine in Nano"o1
Autobo, , Society v Stiperior COMr! (1983) 33 Cal3d 4/9. See also the concerns in A Gardner, R Bamett
and I Gray, Water Resources L"w (LexisNexis, 2009) [22.32].
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should apply when allocations are reduced. "' Private interest perspectives see the
compensation provisions as 'illusory', because the taking or use of water must be a

reasonable use, "' The legal correctness of the public interest perspectives is
conceded. However, such arguments ignore the uricompensated crown vesting

considered earlier. That the National Water initiative will continue theprovisions

.. ,, 420
compensation provisions adds legitimacy to private interest perspectives.

6.5.6 Appeals

.

Regard for water rights through appeal provisions is evident. Aggrieved persons

initially could seek a ministerial review, and judicial review under the 1978

Amendments. "' Ministerial appeal rights existed in the 1984 Amendments. "' The 2000
Amendments afforded various appeal grounds for persons aggrieved by a Cornrriission

decision"' to appeal to a ministerial tribunal. "' Regarding decisions to refuse water
licences on the basis of sustainable allocation limits, aggrieved persons have had

considerable success on appeal, 425

Challenges for an aggrieved person existed. Third parties affected by Commission

directions are not included. "' The inclusion of public interest factors to be considered
for the granting of a water licence, "' without any reference to the needs of the

applicant, within a broadly framed discretion may make a challenge to that discretion
difficult. 428

.
''' see National Resource Management Standing Committee, Man@ging Over-, 110c@!ed Groundw@rel.
,SI, ^stems (2002), [3.13], considered in Chung, abo"e n 364,182-183
' ' See M Gerus, 'Transferable Water Entitlements in Western Australia: Water Markets and Property
Rights for the Mining Industry' 2001, AIFL4 Ye@rbook, 474,491.
''' See Gardner at al, above n 4/6,122.21, [22.24]-[22.25] on unilateral state power to vary access to
water. This accords with the High Court's treatment of water as a natural resource that the State has
power to limit: ICM ^grid41t"re Pty^ Lid v Commonwe@!!h (2009) 240 CLR 140,172-173 (French CJ,
Cuminow and Crennan 11); 1901-192 (Hayne, Kiefel and Bell 11).
'20 see Department of Water, above n 334,14,101.
''' See s 45K inserted by s 25 Righis in Water andlrrign, ion Amendment ^c! 1978 (WA).
"" See ss 14(I) and 260(4) inserted by s 3 of the Rights in Water @"d ling@lion ^mending11 Her 1984
(WA). Note also s 45K inserted by s 25 of the 1978 amending Act.
''' see s 26GG inserted by s 65 Rights in Water and Irrigation Amend"re"I ^ct 2000 (WA). For a table
setting out reviewable decisions under the Act, see SIoeckel et al, above n 333, [4,795]. Note also the

:!:Peal proned""us introduced by s 70 Rights in Water andi""ig"lion ^mandm^"! 4,12000 (WA), ^ch 2.
"" S 70 Righ!s in Warer on dimg@!ion Amendment AC! 2000 (WA), sch 2, CIS.
'.' seethe statistics rioted in Roberts and Gardner* above n 351,43.
''' see s 26 GH inserted by Righ!s in Water in, d Irrigation Amend", e"! AC1 2000 (WA); A Gardner,
':\ppeals Against Administrative Decisions Affecting Water Resources' (2000) 17(4) EPU341,347.
" Ri^his in Water andl, figa!ion Amendm, ,, I ,ICJ 2000 (WA), sch I, c17(2Xa) and (b). On the definition
of'publicinterest' see sch I, GII.
''' See further Gardner* 'Water Resources Law Reform in Western Australia-Implementing the CoAG
Water Reforms', above n 338,22-23.



New planning legislation, the Planning grid Development ACi 1995 ('PDA'), was

enacted, the purpose of which was 'to provide for a system of land use PIarming and

development. "" Key provisions of the PDA are the main focus of this section. Frequent
comparison with the former Public Works del 1906 is made to highlight the State's

generally increased disregard for property rights, primarily due to public interest

considerations

Key Area 5 - Planning laws

6.6. I

Unlike its predecessor, the PDA's purpose included the promotion of 'the sustainable

use and development of land, "" To ensure flexibility, "' sustainability was not defined,
but its meaning is infomied by the ' State Sustainability Strategy-a vision for quality of

life in Western Australia' ("SSS") and relevant state planning policies. "' Sustainabiiity
" w a core element of orderI and ro er Ianntn "" hn Iementation of'is now a core element of orderly and proper planntng. ' implementation of

sustainability is 'through the preparation of regional and local strategic plans, statutory

Sustainable use and development of land: meaning and significance

''' planning and Development AC, 2005 (WA) assented to on I2 December 2005, For a summary of the
changes introduced by the PDA, see 'Planning and Development Act 2005 and related legislation'
Flown, ,, g Bulletin N0 76 (WA Planning Commission, January 2006). The PDA does not have
retrospective effoct: see Shire of Peppe, mint G, ore , costo" Nominees N0 2 PlyLid 120081 WASC 8,
''' s 3(I)(c) PDA. 'Use' and 'development* require a purposive construction to promote the objectives of
the PDA: see R@"dull and T, w" of Vine, "I [2005] WASAT 129, t931; DJk Pornooji a"d T"w" of
Kwi"@"0 [2009] WASAT 235, [15], considered in D MCLeod (ed), PIO""i"g and Development Wrt
(Presidian Legal Publication) 13.4.3331. On the meaning of 'use' and 'development' under the former
TOM, Planning und Deuslopme"t Act 1928 (WA), see Donie!!e " Shire of Swan (1998) 20 WAR 164,
168-169 (IPP I); 176 (Owen I) that the concept of development is not a passive use. For a discussion of
the concept of 'sustainability' as applied by Parliament, see Western Australia, Parliamentary Debates,
Legislative Assembly, 21 September 2004,6180b. For a consideration of the development of
sustainability assessment, see B Jenkins, D Armadale and A Morrison-Saunders, 'The evolution of a
sustainabilicy assessment strategy for Western Australia' (2003) 20 EPU 56; on sustainability generally,
see also E Samec, and E Andre, above n 72,13.23
431 planning Bulletin N0 76, above n 429,2.
''' Moore River Con!pony Ply Lid and W, Planning Contmissi0" (2008) 57 SR (WA) 255 t851 (WASAT)
and also considered in D Parry, 'Coastal Law Ecological Iy Sustainable Development in WA Planning
Cases' 2009 NEb1 (, 7^) Slate Con^yence (State Administrati, e Tribunal, WA), The SSS defines
sustainability as 'meeting the needs of the current and future generations through integration of
environmental protection, social advancement and economic prosperity'.. see Moore River Con!pq"v Pry
Ltd mrd \A Plum",'"g Commission [86]; Department of Environment and Conservation, Slate
S"stomab, 7ity Strategy (2003) 12* considered in D Parry 'Ecological Iy sustainable development in
Western Australian planning cases' (2009) 26 EPU 375. Sustainability is further defined in Spp I
through key principles and is incorporated in DC1.2: see Mr Lowle. v Piy Lid and Wrt Planning
Coinmissi'0" [2007] WASAT 59, t481. On six elements or principles of ecological Iy sustainable
development, see reform Congom!ion Lid v Hornsby Shire Coll"d/ (2006) 146 LGERA 10 [108]-[120]
(Preston CJ). This case has been cited with approval in II'^ Developme"Is PIP Lid @, Id IPA Pion, ling
Commission 120081 WASAT 260, t381.
"' Mr Low/^y P4v Lid and JP^ Plan"ing Coinmi^sini [2007] WASAT 59, [48]; see also \A
Derelopme, ,!, Ply Lid and \, Plan",'"g Con, minion [2008] WASAT 260, t371; ^PP Co, po, ,@lion @rid
04v of Pert1,120081 WASAT 291, [921 rioted in MCLeod (ed), above n 430,118,400,10],

.

.
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planning schemes, conservation and management plans. ., day to day process of decision-

making on zoriing, subdivision, strata subdivision and development applications. .,,.'''

The consideration of the environmental impact of land development was not new.

However, the PDA's sustainability principle had great significance. "' The introduction
of 'sustainability' had a major effect on the control of land use. "' For example, it may
shift the burden of proof to the land developer that a development does not offend the

principles of sustainability. "' Overall, the SSS is described as having 'changed the
Iarmin amd' in tithe ove, ,u, ,e ts' T tj ,438PIaming paradigm in the gove, ,u, ,Grit significantly. ..'.

Impact

o

6.6.2

Planning schemes commonly contain provisions removing the common law right to

develop land without statutory approval, By the late 1970s, planning schemes were

accepted as 'a feature of modern civilization that few, if any, people are uriaff^cted

by'."' The former Town Planning grid Development Act 1928 had afforded a wide and
diverse scope for planning schemes, with no limitations on planning or development

Planning Schemes: increased scope and significance

.

"' Moore River Company Pfy, Ltd and W^ PIO""i"g C, minissi0" (2008) 57 SR (WA) 255, [90]
(WASAT) quoting Spp2,6. For a discussion of other provisions of the PDA contributing to sustainability,
see Planning Bulletin N0 76, above n 429,2; see also Samec and Andre, above n 72,1321.
'3' parry, 'Ecologically sustainable development in Western Australian planning cases', above n 432,387.
''' it has been applied by the State Administrative Tribunal in upholding the WA Planning Commission's
recommendation against subdivision of land where a subdivision proposal did riot adhere to sustainability
in 'material respects: Moore River COMpa"y Ply Lid grid 174 Pm""ing Commission (2008) 57 SR (WA)
255 [145], cited by Parry, ib, d; see also M Yuen d C Poustie, 'Moore protection: a 2007 good news story'
(December 2007) EDO News (Newsletter of the Environmental Defender's Office WA (Inc)), 13(4) 2. it
has also been applied to the up holding of the imposition of a condition which required the realigning of
the proposed central boundary of a two-lot subdivision which traversed an area containing vulnerable
native flora Wrl Developments Ply, Ltd @"d Western Australian PI@""ing Commission [2008] WASAT
260, [45], cited by Parry, ibid. Conversely, the State Administrative Tribunal has approved the granting of
a development approval where the proposed development involved 'orderly and proper planning, and in
particular, the sustainable use and development of land': Mt Lowley Pey, Ltd on of WeSIeni Australian
Plan"i"g COMmissi0" [2007] WASAT 59, [48].
"' Talon, a CoJporario" Lid v Hornsby Shi^e Council [2006] (2006) 146 LGERA 10 t1501 (Preston CJ).
The precautionary principle is an element of ecological Iy sustainable development. The precautionary
principle has received little judicial consideration in Western Australia: see Bridgetow" G, .ee"bushes
Friends of Ihe Foresi Inc v Exec, ,tive Director of Conservation and Land M@,, ageme"t (1997) I8 WAR
102, 119 (Wheeler J); the principle 'dictates COM1io"... b", nor i"@ciio"', It is inconsistent with Ihe
traditional notion of the bundle of rights: see C Banon, 'The Status of the Precautionary Principle in
Australia: Its emergence in Legislation and as a Common Law Doctrine' (1998) 22 H@, v E, 11 L@tv Rel
509,543.
us Moore Ri, ,or Conip@"y Ftp Lid amd IPA Planning Commission (2008) 57 SR (WA) 255 [85]; see also
relyr@ CoJpor"!io, , Lady Hornsb. v Shi}e Cow"of! (2006) 146 LGERA 10 t1201 (Preston CJ).

G MCLeod (ed), Plan, ,ing haw in Ant, .ona (LBC, I 997) [1,4240].
Cost@ , Shi, e ofSw@" [1983] WAR 22,23 (01ney J) cited in G MCLeod, ibid, [14100]. The writer

acknowledges Samec and Andre* above n 72,45 for initially drawing this case to his attention.
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provisions. "' Under the new PDA, the purposes for which a planning scheme could be
made were further broadened, "' thereby widening the potential impact of a planning

scheme. The natural environment was also a relevant planning consideration which

might be dealt with in a planning scheme. "' The scope of planming control areas was
also broadened. "' Ally planning scheme operative under the fomier Act continued
under the PDA, 445

Incorporated into a local planning scheme are the Residential Design Codes ('RDC'). '
RDC 'provide a comprehensive basis for the control, through local government of

residential development throughout Western Australia. *"' The I^. DC can be relied upon
by the WA Planning Commission 'as the fundamental basis for establishing subdivision

patterns in residential areas',"' and will be accorded the highest weight by a court. "'
However, compliance with RDC is no guarantee that an application for development

will be approved. 450

Zoriing schemes are now the most conrrnon fbnn of state PIarming control. A draft

scheme adopted by formal resolution of a local authority but yet to be considered by the

Town Planning Board may also impact upon a landowner, since it may be regarded as

' seriously entertained, and relevant for consideration, ' ' Even where land is not caught
by a local platming scheme or regional planning scheme* it may be the subject of an

"' Coma v Shi, e of Swan [1983] WAR 22,24-25 (01ney I) on the Tow" Planning a"d Dewlopm, "t ,ICJ
1928 (WA). Qiney I also recognised t251 that ss 10 to 16 of the Act conf^Trad certain powers, rights and
obligations upon landowners.
''' The PDA provided that a local planning scheme may be made for or with respect to any land 'with the
general objects of making suitable provision for the improvement, development and use of land in the
local planning scheme area',. see s 69(I)(a) PDA, Compare this with the former provision, which
provided as the general object the development of land 'to the best possible advantage': s 6(I) Town
Pig""ing and Development ,ct 1928 (WA), First Schedule, On planning schemes generally, see E Samec
and E Andre, above n 72.45-80
^3 see PDA, sch 7* item 4(2)
''' see sch 6 PDA, and considered in Pm, ,"ing Bunch^ N0 76, above n 429.
us S 33(I) (region planning schemes), and s 68(I) PDA (local planning schemes)
''' see western Australian Planning Commission, Sin!e Planning Policy 3.1 Residential Dustg" Codes,
(2008),
an Clause 2, Residential Dadg, , Codes, cited by G MCLeod (ed), above n 439,11,41351
"' Mcrsh@!I v \A Planning Commission (1995) 15 SR (WA) 170,178, cited in G MCLeod (ed), above n
439, [1,4135]
co' See eg Mime v Wrt PIO""ing Commission (2003) 33 SR (WA) 110,1/1. In this case* departure from
minimum lot size under the scheme was refused.

an Seeiemmo " T, un of Vinee"I (2009) 61 SR (WA) 95, t571.
"' G MCLeod, (ed) abo, e n 439,11,41001.
''' LA stein, Principles of Pion"ing Low (Oxford University Press) 107, citing To"g v City of SII, .11, ,g
(1982) 5 APA 161* 172; see also M"do, ,d Nominees Ply Lid v Slate Plan, ,ing Commission (1995) 13 SR
(WA) 298,302-303

.
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interim development order controlling development. "' Significant financial penalties

are prescribed for the contravention of a planming scheme. " Landowners also face
subsidiary legislation made by local goveitunents affecting private land, "' sometimes

beyond the local government's power, 456

Planning schemes can affect property rights. A positive affect might be an increase in

the value or development potential of land. Negative impacts might include a restraint

upon alienation to the extent that they 'prescribe a fomiof userinconsistent with private

ownership. "" A scheme's financial impact may be disproportionate to any benefit
received, and the reasonableness of the impact is not justiciable. "' No duty is owed by a

local government to a landholder whose con^nercial interests may suffer from a failure

by the local goveLiuLient to make or amend a planning scheme or to comply with the

Act's requirements in the exercise of its quasi-legislative function, ".

in extreme instances, a scheme may result in the long-terni sterilisation of land through

development controls ''' or even the taking of land, "' The ultimate intent of a regional
planning scheme may even be to secure public ownership of private land reserved for a

public purpose. However, the Planning Collunission maintains that it 'rarely

compulsorily takes land. "" 'Resume and develop' schemes, involving the exercise of
compulsory powers of acquisition within the planning scheme, may be exercised over

.

"' See Pt 6 Planning a, Id Developme"tAc, 2005 (WA); G MCLeod (ed), above n 439, [1,4085], 11.4100]
On WA interim development orders, planning control and improvement plans generally, see Samec and
Andre, above n 72, I 07-I I0,
''' ss 218,223 Planning undDevelopme"I'd 2005 (WA). A10cal government may also have standing
to seek an injunction: see s 9.28 foe@I Governme", ACi 1995; G MCLeod (ed), above n 439, [1,4264].
Note the increased penalties applied for offences under the PDA by the Heritage and Planning
Legislation, mendme"!, ct 2011, discussed in Planning makes it happen, above n 78, t8.11
455 see s 3.5(I) Local Government ACi 1995.
''' see Joint standing Committee on Delegated Legislation, Repori of the Join! Slamdi"g Commit!tee on
Deleg@led Legisl@lion in Relation To lite Powers orE"fry And Powers To M@ke Loc@I Lows 7%@, Alec,
Private Land Under The Local Gol, eminent del 1995 (Report 7, May 2003) i, presented by M Quirk
I^U. .A and Hon R Halligan MLC.
4371Baaiman, 'The Estate in Fee Simple' (1960) 34 AU3,6.
''' Sec eg Cosia v Shire of Swan [1983] WAR 22,33-34 (01ney J). Landowners within the scheme area
were required to contribute to the costs of a scheme according to the ratio that each owner's land beared
to the total land within the scheme but without regard to the benefit to be derived from a scheme by a
landowner. This was held to be a valid exercise of power, and the court would not consider the
reasonableness of such provisions.
us' Stein, above n 452,15, citing Minein , Ci4v QINedlo"ds (1999) 22 WAR I. See also s 5X Civil
Liability lid 2002 (WA) as amended regarding the policy defence that may be available in a claim for
damages caused by the fault of a public body or officer arising out of fault in the performance or non-
performance of a public function; see also s 5Y in relation to breach of statutory duty.
460 MCMurdo, above n 62,3.
461 sees191PDA.
''' weSIer"1/1, strand" PIO""i, ,g Coinmissio, , v re, ,, wood Holdings Ftp Lid (2004) 221 CLR 30, 50-51
(MCHugh I) commenting on the MeIyopolito, IRegio, I Town Planning Scheme, 4c! 1962 (WA) as amended
and the Tow, Plan, ,ing^ct 1928 (WA) as amended.
463 plan"i, Ig MOX'es it IIOPPe", above n 78,3.



large tracts of land, where, for example, the planning authority encounters difficulty in

obtaining landowners' consents to a development. "' Non-participating landowners are
compensated, while participating owners share in profits.

6.6.3 Planning policy: increased influence

Planntng policy continued to have a nori-statutory status. Attempts to change this

failed. "' This status may be significant, because policy is not subject to the same

scrutiny as legislation, and may suffer from being made quickly. Despite this status,

planning policy continued to be afforded regard by local goveiLuiients in the preparation

or amendment of a town PIaming scheme. "' Even draft policy might be considered if
' seriously entertained. *"' The influence of planning policies (of which there are now
many)"' also increased. "' The PDA extended the influence of state planning policies to
a subdivision application, "' and might datennine the outcome of a development
application, "' Planntng policies, rather than local planning schemes, were also

''' G MCLeod (ed), above n 439, [1.4100]. On WA state and local planning policy generally, see Samec
and Andre, above n 72,81-90.
4651bid.
''' on the nori-statutory status of state planning policy, see also Petitione"I Trustees flusir@Jin Ltd v IPA
Planning Commission (1998) 20 SR (WA) 192,206 on the adoption and use of non-SIarutory policies
regarding the corridor plan for Perth; 213 on nori-statutory status; see also Permanent Trustee Austin!in
Ltd " City of Won"or00 (1994) 11 SR (WA) I, 17, On the classification of state planning policies, s^
Western Australian Planning Commission, 'New System for Classifying Western Australian Planning
Commission Policies and Plans, Pion"ing Bulletin N0 60 (September 2003); for the state planning
framework and hierarchy of the policies, see 'State Planning Policy NO I: State Planning Framework',
Gore, "merit G@^atto (22 December 1998), considered in G MCLeod, (ed), above n 435, [1,4120],

In 2004, the State Government attempted to change the status of planning policy: see Planning and
Development Bill2004 myA). For a discussion of the Planning and Development Bill2004, see Plan"i"g
Bulletin N0 76, above n 429,23, The Government's efforts failed: see Western Australia, Pornome"taiy
Debates, Legislative Assembly, 22 September 2004,6304b t11 (Legislation Committee on the Planning
and Development Bill2004)
''' Stein, above n 452.88. Note, however, s 26(I) PDA on the requirement of ministerial approval for the
preparation of state planning policies.
''' s 77(I)(a) PDA; see also the former s 4 Town Planning ond Development ,ICJ Amendme"! ACi 1976
(WA). Any statement of planning policy in force immediately prior to the commencement of the PDA
continued in force under the PDA: s 25 PDA.

am See Coo, (E'"g1@"41 Ply Lid , Sydney City Council (1957) 2 LGERA 1/7; Perm@"e"! T, "$!co
AUStr@!in Ltd v City @117"", rer00 (1994) 11 SR (WA) I, 15-16. The 'Coty principle' has 00 statutory
basis: Clive Enjo, I lemmings & Co Ply, Lid v 17^ Planning Commission (2002) 122 LGERA 433,451
452, cited in Stein, above n 452,109. For the five guidelines determining when a policy can be regarded
as a seriously entertained proposal, see t161 of the Tribunal's decision in that case; also Nichol!s v 11'4
Planning Coinmissi0" (2005) 149 LGERA I 17,
''' The wA planning Commission, for example, has published over 100 policies: see Stein, above n 452,
89.

"' G MCLeod (ed), above n 439, [14/30].
"" Ibid, citing s 138(2) PDA; compare s 20 Town Planning and Devdopme"! AC! 1928 (WA) as
amended.

''' stein, above n 452,88, However, policy must not be slavishIy applied: see Feminine, ,, Tr"sire
Aim, ado Lid, City of Won"eru0 (1994) 11 SR (WA) I, 15; see also Fat, Pty Lid, Slate Planning
Commitssi0, , (1991) 5 WAR 522 where too much weight was given to a policy when considering a
subdivision application.
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increasingly relied upon in PIarming decisions. ' Policy was 'one matter relevant to the
exercise of planning discretion. .. ignoring it will be an error of law as a failure to take

into account a relevant consideration, ,476

The adverse effect of planning policy on property rights is illustrated by 'Bush

Forever'.' ' Despite only a proposed amendment to the Metropolitan Region Scheme
and a draft statement of planning policy, "' Bush Forever operated as an overlay to the
applicable zoriing and applied conservation and preservation restrictions, and was

applied 'almost as a de-facto law, .479

Bush Forever

.

Ally development application was required to be provided to the local government, and

also reviewed by the Department of Environment and Conservation, or otheiwise

referred to the WA Planimg Commission. "' As a policy rather than an amendment to
the Metropolitan Region Scheme, affected owners' ability to seek compensation for

injurious affection was denied. "' While some land was purchased, "' the State
effectiveIy applied a non-statutory policy while not compensating affected

landowners. "' Concerns from affected landowners to a standing coriumittee failed to
change the draft policy. "' Eventually, on 22 June 20 10 Metropolitan Region Scheme

.
us G MCLeod (ed), above n 439, [1,4100], citing Planning Baleti" N0 2 (May 1995) [1,4100],
'76 permanent Trustees Austin!^@ Ltd v \, 4 PIO""ing Commission (1998) 20 SR (WA) 192,214.
''' In 2000, the WA Planning Commission and the Department of Environmental Protection in
accordance with guidelines established by the World Conservation Union, identified '51,200 hectares of
regionalIy significant bushland and associated wetlands for protection and management in 287 Bush
Forever sites'.. Bush Forever News!errer (August 2004); For maps of affected areas* see
<http://WWW, planning. wa. gov, au/dop_pub_pdf^'bush forever voll. pdf>..
''' See Metropolitan Region Scheme Amendment No. 1082/33, 'Bush Forever and Related Lands: Draft
Bushland Policy for the Perth Metropolitan Region Statement of Planning Policy 2.8' (draft Spp)
479 0 MCLeod (ed), above n 439, [14/40].
''' see <hitp://lavanlegal. coin. au nestpublications/LA' o20News Winter'o202010. pdf>.
481 16, ^.
''' The properly Council reported in June 2010 that '[t]o date the WAPC has purchased 1,000ha of land
for Bush Forever, to the value of %72,718million': Property Council, 'Bush Forever Formalized in Perlh'
<http://WWW. propertyoz. comau/wadArticle/NewsDetail. aspx?p=16&Id-3225>
''' MCMurdo, above n 62.4-6. The WA Planning Commission advised that approximately 90'0 of the
affected land was already owned by the State: WA Planning Commission, 'Bush Forever: Frequently
Asked Questions' (2010). However, private properties were also affected: see Western Australia,
Pan^^meni@n, Debates, Legislative Assembly, 22 June 2010,4221d^-222a, (Metropolitan Regional
Scheme Amendment 1082/33 Bush Forever Areas) (Mr 1110 Day), Two hundred and eighty seven Bush
Forever sites are now provided for.
''' standing Committee on Public Administration and Finance, above n 52, [8,337]-t8.8.3781; see also
Government of Western Australia, Response, above n 123,28-29.



Amendment 108233 was tabled which could be of impact where future land use

changes was intended. 485

6.6.4 Inj"rio"s affection

Injurious affection typically arises in the case of private land reserved for public use.

There have been improvements with respect to provision for injurious affection. In

1981, compensation provisions were made for injurious affiection from the declaration

or amendment of a declaration of a planntng control area. The PDA carried over

limitations to the recognition of injurious affection in sinxilar fomi to previous statutory

provisions. "' The exhaustively prescribed circumstances in which injurious affection
may arise by the making or amending of a town planning scheme may now extend to

the mere reservation of land under the plan"ling scheme for a public purpose, in

addition, the PDA also provides for compensation for injurious affection to land in

relation to an interim development order. "'

''' Western Australia, Purl^^merit@, y Debates, Legislative Assembly, 22 June 2010,4221d-1222a,
(Metropolitan Regional Scheme Amendment I 082133 Bush Forever Areas) (Mr illD Day), On the
original purpose and outcome of MRS Amendment 1082/33 - Bush Forever and Related Lands, see

and rioting MRS Amendment to82133 appliedhtt

Bush Forever areas to the Metropolitan Region Scheme (MRS Maps) Two hundred and eighty seven
Bush Forever sites are now provided for under the Metropolitan Region Scheme Amendment for Bush
Forever and Related Lands (MRS 2083). See now Metropolitan Region Scheme Amendment 123657
(October 2012) on Bush Forever area definition,
''' Law Reform Commission of Western Australia, F1holRgpori above n 66,3738.

See the former s 36A MeIrono/iron Region Town Planning Scheme AC! 1959 (WA) as amended. This
is now similarly provided for under s 186 PDA.
us' See e. g. s 173(2) PDA and the former s 11(I) Town Planning and Derelopme"Irtct 1928 (WA). Note,
however, there appears to be no equivalent to the former s 12(2) of the 1928 Act, See also s 174(3) PDA
and the former s 12(2a) of the 1928 Act.

Land must be reserved land under a planning scheme for a public purpose, or development under the
scheme must be limited to a public purpose, or the scheme must prohibit the continuation of a nori-
conforming use, or building restrictions apply in connection with that non-conforming use: s 174(I)
Plan"ing ond Development ,4ci 2005 (WA). Compare the former s (2a)(b) TOWN Planning and
Developme"!11c! 1928 as amended, with s 174(l) PDA, considered in City of Canning v, I, on Cqpi!o1
Estates pills!ram) [2008] WASAT 46, t191-t291 (Chaney I) and discussed in D MCLeod (ed), above n
430. Note also s 11(4) of the former Town Plan"i, ,g and Developme"! AC! 1928 (WA), which provided
that any question as to whether any land was injuriously affected was to be determined by arbitration,
unless the parties otherwise agreed, This provision is now carried across to s 176 PDA.
un See s 174(I)(a) PDA; City of Can"ing v 4,011 CapitolEs, ores 641, iron") [2008] WASAT 46, t191-
1291 (Chaney I). An award of compensation was not permitted in such circumstances under the former s
36(3) Me!70poli!@" Region Town Plinthi, ,g Scheme, ICJ 1959 (WA); see Bond Corporation P4v Lid v \,
PI",,"i"g Coinmissi0, , [2000] WASCA 257, t341 (IPP I).
00' SI85(I)PDA.
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Compensation for injurious affection may be claimed by any person whose land is

injuriously affected by a planning scheme. "' A limited benefit introduced by the PDA
was the removal of the six-month limitation period for the bringing of an injurious

affection claim following notice of approval of a scheme. "' Payment provisions

contained regulated compensation entitlements. "' Compensation is not payable until a

prescribed event occurs ''' which events remain unchanged. "' Payment of
compensation need not be made at the time of the taking. ' ' Compensation cannot
exceed the difference between the value of the affected land and the value of the land as

not so affected, "' However, this suggests that the compensation may be less than the
difference. 499

Compensation

Despite improvements to the treatment of injurious affection, land may be injuriously

affected without any compensation following the Planning Commission's power to

impose development conditions, "' Other statutory provisions may operate negatively or

''' S 173(I) PDA; on compensation and injurious affection generally, see E Samec and E Andre, above n
72, pp 145.152.
''' western Australia, Pqr/mine"ton, Debates, Legislative Assembly, 22 September 2004,6340b^340b
[29] (Ms A1 MacTieman). The aim disclosed by the Minister was to bring 'local government schemes
into line with region schemes ... ' Compare the former s 11(I) Town Pion"ing gridDevelopme"! ACi 1928
(WA) as amended with s 178(I) PDA. While the WA Planning Commission thought this change would
benefit landowners, it conceded that the impact would likely be limited because reservations in local
government schemes are generally limited 10 crown land or land held by a local government: see
Planning Buffer tm N0 76. above n 429,7.
''' 7171ce"I Nominees v Western Austinti", I PI@""i"g Commission [2012] WASC 28,62 (Beech I). Note,
however, that s 177 PDA is very similar to the former s 36 Metropolitan Region town Planning Scheme
for 1959 (WA) as amended.
''' weste", Australian Planning Coin", iswon v Nav@roc Po, Lid 120091 WASC 399,37 (Heenan I); see
also 11'831ern AIMruli"" Planning Commission v reinwood Holdings FD, Lid (2004) 221 CLR 30,70
(Gummow and Hayne 11) on the former s 36(3) and (4) Metropol!Tcl, Region Town PI@""ting Scheme Act
1959 (WA) as amended, reversing the decision in Ternwood Holdings Ply Ltd v 11'831er" Austinli@"
Plan"i"g Coinmissio" IN0 27 (2002) 25 WAR 484
" Compare s 177(I) PDA with s 36(3) of the former Me!Fopoli!@" Region Town Planning Schem^ AC^
1959 (WA). On the former Act, in Bond Co, p PI^ Ltd v Wrt Planning Commission [2000] WASCA 257,
IPP I held 1371 that the purpose underlying the deferment of payment is that 'compensation for injurious
affection should only be payable when the owner of land suffers a significantly more tangible loss than
that which occurred when the land was reserved. ' The principles of statutory interpretation regarding
vested interests further inilitated against any view that the purpose of requiring an owner to give notice of
intention to sell was to afford the State the opportunity to purchase the land: [26]-[30] (IPP J).
"' Wrt PIO""i"g Commission , Fun'@r0 (2007) 49 SR (WA) 165,169 (Chaney I), rioting further that even
a requirement for 'just terms' would not require payment immediately.
00' S 179(I) Planning and Development AC/ 2005 (WA); see also the former s 36(6)(a) Metropoli!@, I
Region Town Planning Scheme AC! 1959 (WA).

Law Reform Commission of WA, Final Report, above n 62.38.
See WeSIer, I ^us!infra" PI@"I'mg Commission v rainyood Holdings Ply Ltd (2004) 221 CLR 30 on s

36 of the former Metropolitan Reg, 'on Town Plan"ing Scheme ACi 1959 (WA) and s 11 of the former
Tow" PI@""ingAc! 1928 (WA),

.
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positively regarding compensation. For example, no entitlement to compensation may

arise for injinously affected land within a management area which is not reserved, but

is affected by development restrictions. "' If the owner wishes to sell, rather than
develop the land, the landowner will be unfairly deprived of compensation in the event

of a reduced sale price consequent upon the development restrictions.

(b)

Where land increases in value as a result of money spent by a responsible authority in

the implementation of a planning scheme, the responsible authority continues to be

entitled to recover from the landowner half the amount of that increase in value,

where a claim is made within the required time period. "' Betterment may be considered
at the time of assessing injurious affection. "' However, notwithstanding statutory
.. , h b dS07provision, it appears that betterment is not in practice recovered.

Betterment

A responsible authority can still acquire land injuriously affected"' as a result of the
public purpose land reservation, where compensation for injurious affection is claimed

by the affected owner. ''' Although an election has been construed as compulsory
.,, 510 I I I ~ ~,- 5/1acquisition, an election to acquire involves no compulsory acquisition.

Election to acquire

501 see s 175 PDA.
''' see s 89(2) Sw@" and Conning Rivers Man@geme"I AC, 2006 (WA). Note if the land were reserved
land, then the owner could seek compensation for injurious affection in accordance with s 177(I) PDA.
'0' Law Reform Commission of WA, F1h@I Report, above n 62,78. The Commission indicates in that
case the purchaser of the land, who then had a development application refused, would be entitled to
compensation. In contrast, injurious affection is more generously compensated under s 42(I) of the
Dampier to B""bury Pipeline der 1997 (WA) to a landholder affected by the conferral or exercise of
rights under that Act: see ss 34 and 41 Dampi^" to Bunb", y Pipeline, 4c, 1997 (WA) discussed in Law
Reform Commission of Western Australia, Final Report. above n 62,68.
500 s I 84(I ) PDA.
50s s 184(2) PDA. The provision is consistent with the former statutory provision considered earlier: see s
11(2) Tow" PI@""ing and Dere!opm^"14ci 128 (WA); see also chapter 5, [5.7] of this thesis.
''' see eg Wrt Plan"ing C"minimio" v F"dor0 (2007) 49 SR (WA) 165,172 173 (Chaney I).
''' stein, above n 452.16. Note the practical difficulties of charging for betterment discussed by Stein
(17)
''' see s 174 PDA on when land is injuriously affected.
''' S 187(I) PDA; Finee"I Nominees Ptv Lid v Western AMstr"from PIO""jing Coinmissi0, , [2012] WASC
28, t661 (Beech I); see also the former ss 36(2a) and (2b) of the MeI, ,porn, " R, gi, " Tow" PIO""ing
SchemeAc! 1959 (WA) as amended.
''' Law Reform Commission of Western Australia, Fi, ,alR<port* above n 62.58,
'' ' Moanj Lawley v WeSIer" Austin/ion Planning Commission (2004) 29 WAR 273,326-327 (Steytler,
Templeman and Simmonds 11), citing Hill v WeSIen, fillsir"lid" Planning Cornm, :33, 'on (2000) 107
LGE1<^\ 229* t211-t221; MOODo, ,gull v WeSIer" AM, @lion Plan, ,i"g Coinmis, ion (2003) 129 LGERA
243. Reasons as to why it is not compulsory acquisition include that the owner Is free to withdraw a
compensation claim in the event that the election is made by the responsible authority: Mr Lqw/e. v v
WAPC, 325. The significance of this distinction is that an owner is compensated for a compulsory
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The Government regards the election to acquire process as a fair treatment of

landowners, providing the landowner with a guaranteed state purchaser in the event the

owner wishes to sell, and a vested right to compensation if the land is sold on the open

market, "' However, the election to acquire process may cause unfair disadvantage to
owners if exercised. "' This is of concern given that most land purchases by the

Planning Commission are by election. "' Where a claim for injurious affection is made
and the acquiring authority then makes an election to acquire the land, "' the landowner

may be denied any compensation for the injurious affection of adjoining land, "' despite
such a claim being coinpensable if there had been a fomial taking of land. "' The value
of the land will be that determined at the date of the election to acquire the land. "'

Special value to the owner will not apply to the 'election to acquire' provisions, which

apply the test of market value. "' There is no policy justification for not compensating
the affected landowner on the basis of an acquisition. ' '.

6.6.5 Subdivision and development controls

The starling point for a consideration of any riglit to subdivide is the statutory limitation

of subdivision. "' The State's previous uricompensated expropriation of the proprietary
right to subdivide land without statutory approval"' remained, with the PDA continuing
many of the subdivision controls previously introduced. "' No right to subdivide land

.

acquisition, while the owner receives the price or value of the land upon an election: 320,328-331. A
landowner can withdraw and then resubmit a claim for compensation, so as to amend the date of
valuation or assessment to a time effectiveIy of his choosing: see Nicole!!i v We'rer" ^"sty@1/@" PI"""ing
Commission [2006] WASC 131, discussed in Law Reform Commission ofWA, Discussion Paper, above
n 65,23. However, a landowner will be bound once a determination of the price has been made:
512 planning makes it happen, above n 78,3.
513 LawReform Commission ofWA, Film!Repori, above n 62,58.
514 PIO""ing makes i! happen, above n 78,3.
515 s 187 PDA.
''' See the earlier s 36(2b) Metropolito" Region Town Planning Scheme ACi 1959 (WA); Mount fowl<y
Pty, Lid v Western ANSIr@Jian Plan, ,ing Commission (2004) 29 WAR 273, The Law Reform Commission
states that it is unclear whether that interpretation will apply to s 188 PDA: Law Reform Commission of
WA* Fino! Report, above n 62.58,
''' Law Reform Commission of WA, Fin@IReport. above n 62.58
518 SI88(I)PDA.

See s 188 PDA; Pettitt SC, above n 49, 19
' Law Reform Commission of WA, Final Report, above n 62,58. The Commission recommended that

the process for acquisition following an election to acquire be amended: ibid, 62.
See eg Heorle ,, Store Plan, ,ing Coinmissi0" (1989) 5 SR (WA) 124,129, cited in G MCLeod (ed),

above n 439, [4,5050]; see also Swan , Shit of Philip Mond (1983) I FABR 236,239, cited in I Bruce,
rite Planning System in Pic!onn (LBC, 1988) 4. This approach ignores the right to subdivide at common
law. On WA subdivision and development control generally, see Samec and Andre, above n 72,91-106.

Llo. vd v Rob, hs0, I (1962) 107 CLR 142,154; see also Western AMIali@, I Plan"ing Commitssio, , v
reinwood Hold^^gs Ply Lid (2004) 221 CLR 30.
''' compare e. g. ss 135 and 136 PDA with the former s 20(I)(a) Town Pion, 11, ,g cad Developme, ,I lid
1928 (WA) as amended.



was conferred ''' nor was the deprivation of this Tight thought to warrant

compensation. "' The subdivision or amalgamation of a lot continued to be prohibited
without the Commission's approval, "' which approval might be denied. Ally

personal hardship to the applicant would seldom be decisive in the balancing of the

public interest against the private interest of the developer. The Commission also

retained a broad discretion for the imposing of conditional approvals,

Development, which included 'use',' was also prohibited without statutory approval,
where required by a planning scheme or interim development order, While land could

be freely developed where not regulated by a planning scheme or development order,

most planning schemes deprived the owner of development rights without statutory

approval. "' The subdivision or development of land might also be affected by other
statutory provisions, such as environmental and heritage considerations

The treatment of subdivision and development was not without some regard to a

landowner's property rights. For example, the future use of the land remains a relevant

consideration to a subdivision or development application, but the consequences of

the land division are more important. "' Although authorities should also endeavour to

prevent the stormsing of land development, his does not mean a statutory discretion

will be exercised in the land developer's favour. "' A landholder's ability to lease land

''' see state Planning Commission v '70/10sley Ply, Ltd, unreported, WA Supreme Court, 26 May 1995,
10 (Murray I), cited in G MCLeod (ed), above n 439, t1,4220j; see also He@, Ie " Slate Plan"ing
Commission (1989) 5 SR (WA) 124.
''' standing committee on Public Administration and Finance, above n 48,18,1441.
''' s 135(I) PDA. Frequently, ambulatory conditions are imposed by the Commission which require
performance to the satisfaction of third parties: see Department of Planning, Review of the Planning and
Deuslopme"t Act 2005, (September 2013) t5.21.
527 s 143(I)(b) PDA.
''' G MCLeod (ed), above n 439, [4,5372] citing Parlorich " Tow" PI@""ing Boord (1985) 3 SR (WA)
181. However, there is now provision to take account of hardship provided that it does not 'affect the
application of sound planning principles': s 241(3) PDA.
''' See s 143(I)(c) PDA and the former s 20(IC) Town PIO""ing ""d Development ACi 1928 (WA) as
amended. For a summary of the planning considerations to be taken into account regarding a subdivision,
see Fatc Pfy, Lid v Slate Pion"ing Commission(1991) 5 WAR 522,535 (IPP I), cited in G MCLeod (ed),
chore n 439, [1,4220]
''' see s 4(I) PDA and note the broad definition of 'development*; see also s 162(I). Consequently, a
change in land use may also require planning approval: see University of WeSIer" ANSIroli" v City of
Subi^co (1980) 52 LGRA 360,363, cited in G MCLeod (ed), above n 439, [4,5012].
531 ss 162-164 PDA
53^ G MCLeod (cd), above n 439, [14240].
''' Ibid, 11,42201 citing M"lord No", i, ,cos Ply Ltd I, Slate PIO""I"g Coin",,,, ion WASC I 12/96 BC
9600102

''' see Stein, above n 452,81, citing M@u"0, 'd Nominees Ply Lid v Slate Planning Coin"lissio" WASC
I 12/96 BC 9600/02.

A"810 Estates Pty Lid, , Shire @18e, orl<y (1996) 17 SR (WA) 151,163.
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not dealt with as a lot was also improved. "' Notwithstanding this regard, however,
public amenity weighed heavily against a land developer. indeed, the vulnerability of

property rights was heightened. A more limited discretion was afforded to the

Conrrnission to approve a subdivision where it conflicted with a local planning

scheme. "' This effected 'a significant change to planning law concerning
- - 9539subdivision, '

Plan^ling conditions presented a significant threat to property rights. As part of the

approval of a subdivision, planning conditions relating to use and development might be

imposed, "' It appears that it became increasingly coriumon for land-use restrictions and
public-benefit requirements to be imposed as standard conditions in the approval of

development applications. "' The scope of statutory conditions which might be imposed
by the Coriumission was also broadened. The coriumon law requirement that a condition

be imposed for proper platming purposes and that the condition reasonably and fairly

relate to the permitted development"' was interpreted not as an enquiry into planning
law and theory, "' but merely a requirement that the condition be '... imposed in good

faith and not with a view of achieving ends or objects extraneous to the purposes for

which the discretion exists. "" Liberal interpretations would also generally be preferred
h I' t' fl t ,54sin the application of planning instruments.

o

.

Planning conditions could still require the complete surrender of property rights. For

example, a proprietor seeking to subdivide land might be required to cede reserved land

''' compare s 136 PDA with the former s 20(I) Town Planning and Development del 1928 (WA) as
amended. The former wider restrictions might render a lease invalid: see eg Witso, , Infer"ajio"@/ Pty Lid
,Internetion"! Ho"se Ply Lid [1983] WAR 243; StoneJ@mes & Co vin, us tme"t Holdings Po, Lid [1987]
WAR 363; but note also Glenth@in Pty, Ltd v City of Forth 119861 WAR 205
537 comell, Town of BuslF, em@"ale (1995) 12 SR (WA) 339,346
''' compare s 138(3) PDA with the former s 20(5) Town Pm""ing grid Develop"teni, ci 1928 (WA) as
amended.

'" Rocc0 ,174 Phi, "i"g Commission 120071 WASAT 110, t291, cited in G MCLeod (ed), above n 439,
11,42201. The Planning Commission notes this as a major change in Planning Bulle!in N0 76, above n
429,4-5
''' see G MCLeod (ed), above n 439* [1,4220]. The power to impose such conditions arises under s 148
PDA. The power was previously restricted to survey strata subdivision.
''' see standing Committee on Public Administration and Finance, above n 48,18,1291
''' See Navbtiry Disirict COMICil v Seere!ary of Stale/br Ihe Environment [1980] I ALL ER 731,
considered in Stein, above n 452,225-231
''' c. f. contra Ternwood Holdings Ply, Lid v Wrt Planning Commission (2002) 25 WAR 484, [70] (01sson
AUJ), cited in Stein, above n 452,229
" Plan"ing Commission (\A) ,, Ternwood Holdings P4y Lad (2004) 221 CLR 30, 1601 (MCHugh J); see
also Stein, above n 452,230.
''' G, orgio, , Co, porn!to, I Holdings Ptv Lid, , 00, of Stir/ing (2009) 61 ER (WA) 314, t451.



to the Crown, and without any guarantee of compensation. It continued to be a

requirement that public open space be set aside as a condition of subdivision.

Disregard for property rights was suggested in 'requiring regional open space to be
ceded whether or not it exceeds the amount of open space required by a particular

subdivision. "" However, conditions requiring the ceding of land were not regarded as

confiscatory, since the surrender of the land was in consideration of the previously taken

but now restored subdivision rights. "' The principles of statutory interpretation did not
assist a landowner. "' Accordingly, any compensation may need to be secured before a

subdivision application, which may be difficult. "

6.6.6 Planning appeals

The popular process of de novo hearing of appeals by the Minister for Planning (as

opposed to hearings by the fomier Town Planning Appeal Tribunal) was criticised for

being closed and secretive, unfair, "' denying procedural finmess, and contrary to the
doctrine of separation of powers. "' From April2003, allplanning appeals were directed

'00 plan",'"g Commission orA) , TernwoodHoldi"gs Ptv Ltd (2004) 221 CLR 30.
This emanates from the recommendations of the Plan for the Metropolitan Region, Perth and

Fremantle: WA Planning Commission, 'Development Control Policy 2.3 Public Open Space in
Residential Areas'. Developments with less than five lots may now attract a public open space
requirement. The object of such conditions is driven by public interest considerations, See e. g. that of the
City of Albany, 'to ensure that sufficient public open space is provided for the enjoyment of local
residents in areas of the City subject to infill subdivision': 'Public Open Space Contribution Policy, (3 to
Slots)' (City of Albany* 2008) 2. The Commission may now instead require a cash payment in lieu of the
ceding of land: s 153 PDA. On the review of the discretion on cash in lieu payments, see Longer
Nominees Pty Ltd & ^"or v W^ Pig""ing Commission [2007] WASAT 137. The reason for this
additional power was explained by the need to prevent the ceding of small parcels of land with no
practical use: see Pig""ing Bulletin N0 76, above n 429.5^. For a consideration of the appropriateness
of cash in lieu contributions, see D MCLeod (ed), above n 430, [3.1 53.5]. The date for the determination
of the amount cash in lieu is the date of the valuation of the land: s 153(3)(b)(i) PDA. Compare this with
the former s 20C(3) Tow" Planning and Development AC! 1928 (WA) which provided the relevant date
was the date of the subdivision of the land,

''' working Party on the Erosion of Property Rights, 'Property Rights Under Attack in Western
Australia-A Paper Addressing the Erosion of Property Rights in Western Australia' (Discussion Paper,
February 2004) 12; see also MCMurdo, above n 62,4-6.
'00 L/oyd, Robins0" (1962) 107 CLR 142,154 (Kitto, Menzies and Owen IJ). In this case, the appro^al
of the Town Planning Board of Western Australia to a subdivision was made subject to the subdivider
transferring other land riot within the area for which approval was sought, and to the construction of a
road. Both conditions were up held by the High Court.
550 pm", If"g c, minimio, , (\A) , TernwoodHoldi"gs P4v Ltd (2004) 221 CLR 30, [31], [44] (MCHugh I),
''' M Hardy, 'Answers by a Higher Authority: a review of recent decisions of the High Court, Supreme
Court and the SAT in the field of environmental planning law' in Developments of Use in the L@w of
Land Use and Der, laymen! (Law Society of WA, 6 September 2006) 8; see also s 177(3)(b) PDA.
"' G MCLeod (ed), above n 439,12.30201,

D^hirer MacTie, ,, a, , [2002] WASCA, [69], t801, t831 (Malcolm CJ).
''' s willey and V MCMullen, 'Planning Appeals in Western Allstralia: where to now?' (2004) 21 EPU
124, 126.
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to the then Town Planning Appeal Tribunal, "' which function is now performed by the

State Administrative Tribunal ('SAT')."' An applicant may seek the review of an
application for planming approval before the SAT in two ways; firstly, through the

appeal provision contained in a LPS, ' and, secondly, through s 252 of the PDA, "' All
applicant may also exercise a right of review arising from detemiinations made in

relation to a subdivision ''' and use. Time limitations apply, "' A person having a
sufficient interest in the matter may also make submissions to the Tribunal. "' A person
aggrieved by 'the foilure of a local goveiLuiient to enforce or implement effectiveIy the

observance of a LPS "" may make representations to the minister, A new right of
review was also included regarding a local gove, ,runent's decision as to use under a

I hS63PIaming scheme.

. A landowner's new appeal rights brought advantages, such as where the Planning

Commission had refused to endorse its consent on a diagram or plan of survey. "'

However, significant challenges also exist. Limitations restricting the ability of the

Tribunal to approve a subdivision which conflicts with a local planning scheme"'
removed the former discretion to approve any subdivision. The SAT may also give

leave for a third party to intervene. "' Private property rights may, therefore, again be

o

555 pion"ing Appe@I Amendme"! Her 2002 (WA). Note that an appeal from the decision of the Town
Planning Board might previously have been made to the Prtw Council but the Privy Council might defer
to the Board's decision in the absence of any error of fact or law: Glentham Ply, Lid v City of Perth (1986)
65 ALR 449,450 (Lord Bridge of Harwich).
''' see stole Adminjs!intrve 771bi, "a! (Conferral of Jurisdiction) Amendment dind Repeal, or 2004 (WA);
D Parry, 'Revolution in the West: The transformation of planning appeals in Western Australia' (2008)
14 LGU119,126. Note, however, that appeals to the Minister have not been entirely dispensed with. The
Minister may still order a local government to prepare or adopt a LPS: S 7(I) PDA; see also Moore River
Co Pty, Ltd v Western Austinli@" PI@""ing COMmissi0" (2007) 57 SR (WA) 98. On SAT reviews and
challenges generally, see E Samec and E Andre, above n 72,217-246
''' see s 236 PDA; C SIarke 'Devil in the Detail: trips and traps when acting in a Planning Review
Application in the SAT', Developments of Use in the Lqw of Lq, ,d Use Qind Development (The Law
Society of WA, topic 2,6 September 2006) 2.
''' This involves the applicant seeking a review of an authority's exercise of its discretion to refuse
authorisation under a LPS or region planning scheme, or granted an application subject to conditions
SIarke, ibid
359 Ibid, citing ss 251 and 253 PDA.
''' Ibid, 4, noting rule 9, Sidle AdministrntiiJe 77ib""a/ Rules 2004 (WA), but note also rule 10 on
extension of time

561 Ibid, 5, noting s 242 PDA.
562 s 211(I)(a) PDA
563 s 252(2) PDA, and considered in PI@,,"jingB"lien" N0 76, above n 429
''' see s 253(I)(b) PDA, considered in G MCLeod (ed), above n 439,11,42201. This right was originally
introduced by the Planning Legislo!io, , Amendment ^of 1999 (WA)
565 see s 138(2) PDA
''' see w, I PI@""ing Cornmissio" und Diggi, Is [2008] WASAT, [29] (Barker I), cited in D MCLeod (ed),
above n 430, t3,138.51.
''' SIarke, above n 557, citing s 37 Slateddini"is!,'drive Trib""@IAci2004 (WA)



subjected to the scrutiny of the broader public interest. "' Overall, however, it appears
that the SAT, through a process of facilitative dispute resolution, has been effective in

I' I d' t 569resolving planning disputes.

6.7

Until 1986, the level of environmental legislative activity and environmental litigation

remained quite low in WA relative to other states. "' The Environmental Protect, 'on 11ct
1986 ('EPA*)"' replaced the 1971 Act, and in doing so brought about a new state
disregard for property riglits through the elevation of public interest considerations,

which might operate effectiveIy to divest a landowner of property rights, and without

compensation. Most significant was the introduction of a new environmental impact

assessment process ('EIA'), increasingly restrictive provisions in relation to land

clearing and pollution, and the introduction of the Heritage of Western ^,^tr"fig lid

1990 ('HWAA')."' However, state regard for property riglits is evident in new

statutory carbon rights in land. ''' These developments are considered below.

Key Area 6 - Environmental laws

6.7. I EFA and public interest considerations

The Environmental Protection Authority ('the Authority') continued under the EPA. "'
The EPA's stated objectives were the use of best endeavours 'to protect the

environment and to prevent control and abate pollution and environmental hami. '

''' Ibid, citing Slew Is Ned/@"ds Pork Nominees Ply Lid v City QINed/""ds (2006) 41 SR (WA) 275.
''' DR parry, 'The use of facilitative dispute resolution in the State Administrative Tribunal of Western
Australia-Central rather than alternative dispute resolution in planning cases' (2010) 27 EPLJ 1/3.
5'' D Grinijnton, 'The 'Environmental Era'; and the Emergence of 'Environmental Law in Australia-A
Survey of Environmental Legislation and Litigation 1967-1987' (1991) 7 EPU74,78, Table I; 89, Table
4. This can be contrasted with the significant increases in the number of enactments dealing with
environmental planning, conservation and hazardous substances, and increase in litigation involving
environmental planning, noted at 79.84. There were only a few minor amendments to the Environmental
Pro^Ciio" Act 1971: Western Australia, Pan^^mentaly Debates, Legislative Assembly, 24 July 1986,
2537 (referring to the Bini, ironme"tatPro!ec!ion, at 1971 1980)
571 Assented to 10 December 1986.

' Assented to 22 December 1990.

' ' See C@thorn Righis del 2003 (WA); Tree Plantation Agreements ^c! 2003 (WA); s 104B(I)(a) and s
104N(2)(a) Tm"ofe, , ofL@"dad 1893 (WA).
54 s 7(I) Binviro"meni@/ Pro^C!ion ^ct 1986 (WA).

S 150) E"I, iron", e, ,,"/ Plutociio, I ACi 1986 (WA); see also s 3A for a definition of 'pollution' and
'environmental harm'. Note sustainability principles were later added to the objects of the EPA, being 'to
protect the environment of the State having regard to ... the precautionary principle. .. the principle of
intergeneration al equity. .. the principle of the conservation of biological diversity and ecological
integrity. .. principles relating to improved valuation, pricing and incentive meclianisms. .. [and] the
principle of waste minimisation': s 122 E, ,Itronine"!al Projection Amendme"I Act 2003 (WA). The
content of each of these principles is further set out in s 4A EPA.
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'Environment' was more broadly defined. "' For independence, the Authority and its
h ' b' ' Id' 577chainnan were not subject to ministerial directions.

Key principles considered to underlay the EPA included community participation in the

development of environmental protection policies and the establishment of coriumunity-

based advisory groups to assist with preparation of advice to the Government*

fonnalising the need for an EIA process, new provisions for dealing with development

proposals approved subject to environmental conditions, the consolidation of pollution

control responsibilities, and new appeal provisions to ensure no section of the

community was disadvantaged. 578

.

These key principles provided the framework for a new state disregard of a landowner's

property rights in the name of the public interest.

The state EIA process was the most significant environmental law affecting a land

development, "' Any development or subdivision of land constitutes a 'proposal'."'
Any 'significant proposal"" must be referred to the Authority. "' The minister may also
refer a proposal to the Authority, "' which then determines whether an EIA is

EIA, development and subdivision

.

''' compare s 3(I) EPA with the former s 4(I) EPA I 971. 'Environment' is no longer limited to 'physical
factors prevailing'. On the definition of 'environment', see Coastal Waters 11"i@"ce of W/I Inc v
E"viro""lent@! Prateco'0" ^"rhoriq, (1996) 90 LGE1<,^ 136,148 (Rowland I).
577 s 8 Environmental Prateatom ,ICJ 1986 (WA).
''' western Australia, For"@mentaly Deb@!es, Legislative Assembly, 24 July 1986,2537-2538 (Mr
Hodge, Minister for Environment). Note, however, that the appeal provisions of the EPA have been
considered 'highly unsatisfactory' on the basis that it is 'closed and not transparent': see G MCLeod (ed),
above n 439, [14100].
''' Note from 16 July 2000, the Commonwealth has had a separate EIA process under the Environment
Protection and Biodiversity Conserv@lion ^ci 1999 (Cth) ('EPBCA') which applies to matters including
'actions' which have a 'significant impact' on 'matters of national environmental significance': see
Environment Projection and Biodiversity Conserv"lion der 1999 (Cth). While the EPSCA operates
alongside the State Act, the assessment process under the EPBCA will not apply to an action in Western
Australia if it has been assessed by the Authority: G MCLeod (ed), above n 439, [5,4290]. The grant of
subdivision or development approval will not be an 'action' for the purposes of the EPBCA: s 542(2)
EPBCA, rioted in Samec and Andre, above n 72,129, and see 1/1-132 on environmental planning.
''' see s 3(I): 'proposal' means a project, plan, programme, policy, operation, undertaking
development or change in land use, or amendment of any of the foregoing, but does not include scheme'
Note 'scheme' is also defined in s 3(I).

A 'significant proposal' is a proposal which if implemented is likely to have a significant effect on the
environment: s 37B(I) EPA. The proposal must cause change to the environment: see Environment@I
Platedion Ankorio, .. Ex p@,.!e Chapple (1995) 89 LGERA 310,321 (Pidgeon J); see also Roe v Dimcto, .
Gemer@I, Den@,'!", e"! of E, ,viro, mien! q, ,d Conservation for Ihe Slote of \^ 1201/1 WASCA 57 in G
Bates, Emitro""Ie"!alLowi, , Alls!, tiffa (LexisNexis, 8" ed, 2013) t9,431.
58- s 38(5) EPA as amended.
''' See 38(4) EPA: Ministerial referral may occur if 'it appears to the Minister that there is public concern
about the likely effect of a proposal, if implemented, on the environment'. Note the proponent of a
strategic policy may also refer the proposal to the Minister: s 380) EPA. This enables the Authority to
become involved in early, conceptual strategic planning; see Western Australia, P@,. lid, ,, enroly Debates,
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required. "' As a result, subdivision or land development may now be subjected to the
approval of the Authority and the minister, s 85

As part of an EIA, the Authority reported on key 'environmental factors', but

excluded extraneous commercial considerations. "' The proponent had to be infonned

within 28 days whether the Authority intended to assess the proposal, Where the

Authority determined assessment was required, the proponent was required to submit an

environmental scoping document. "' The Authority then advised the minister whether
the proposal could be implemented, "' The minister then detennined whether to
authorise the local government to make a decision on the proposal. Until the

Authority completed its EIA, the local government and SAT is restrained from making

any decision concerning the proposal. ''' Conditions are usually imposed by the Minister
for the Environment regarding any local government authorisation.

(b)

EIA has been criticised for inflating public interest considerations, and for the public

interest being determined by unelected persons, ' Underlying EIA is that the
the environment.Goverimnent, rather than landowners, is best placed to manage

Despite potentially constraining development, and benefiting the public by protecting

Legislative Assembly, 27 June 2002,12302A. Any person may also refer a significant proposal to the
Authority s 38(I) EPA.
$84 s 39A(I) EPA as amended.
585 see ss 40,45 EPA.
586 s 44(2) EPA.
''' Coosio! Waters Alliance of WeSIe", Austintra Inc v Environmental Protection Authority. Ex parte
Coastal Waters Alliance of Weste, " Australia inc (1996) 90 LGERA 136,150 (Rowland I), and referred
to by G MCLeod (ed), above n 439* [5,220].
''' S 39A(I)(b) EPA. Note, however, although foilure to do so may riot prevent an assessment
subsequently being undertaken: Greende"e Develop", an, GOPpor@tio, , Ply, Lid v ENvi, .oninental
Protectio" Awlho, ity, (2003) 134 LGEl<A 228, cited by Bates, above n 581, [10,114].
''' Bares, ibid, [10,114]* citing Environmental Imp@or Assessme"14dmi"minting Proced"yes 2002 (WA),
Pt 6.1,6.2. Note that the proponent might also be required to respond to any submissions made to the
authority: S 40(6)(b) EPA.
am S 44(2)(b) EPA.
591 s 45 EPA.
''' Re Town PI@""ing Appeal Tribunal, ' Ex porte Environment@! Protectio, , Authority (2003) 27 WAR
374. The writer wishes to acknowledge Samec and Andre, above n 72,118 for drawing the attention of
the writer to this case.

''' G MCLeod, 'Environmental Impact Assessment of Planning Instruments in Western Australia' (1996)
2 LGU 61,62-63; see ss 45-45B Environmental Projection ACi 1986 (WA) on the procedure for deciding
on the implementation of proposals.
''' A Fogg, 'Environmental Politics and Law' in WD Duncan (ed), COMmerci@I and Property Low (The
Federation Press, 1991) 6. However, note the Government's belief in the need for the Authority to act
independently of political control: see Western Australia, Porn@menialy Debates, Legislative Assembly*
24 July 1986,2539. Also, it must be acknowledged that the process does riot discriminate between public
and private proposals: I Thomas, Environmental Impuci Assessme"I in dustrolin. . Theory und Proc!ice
(The Federotion Press, 3" ed, 2001) 163.

Fogg, ib, d.

EIA concerns
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environmentally sensitive areas, the EIA process does not attract compensation for the

landowner, since there is no land taken. 596

A landowner may be faced with the Authority misunderstanding the scope of its powers

under the Act. "' The Govenunent has revealed a preparedness to pursue legislative
amendment where a Court finds the Authority lacking in power. "' Although an EIA
ministerial appeals process exists, "' this may be 'secretive' and contravene the rules of
natural justice, "' Ministerial appeals have tended to be dismissed. "'

.

Environmental protection policies may present a further challenge to the exercise of

property rights. Before the EPA, the Authority had been unable to implement

declarations of environmental protection policies due to 'legal technicalities'."' The

EPA embodied most of the policy directions under the fonner Act, "' and provided for
the preparation of draft environmental protection policies by the Authority"' for
ministerial approval. "' Ally person could make a submission in relation to a draft
policy within the prescribed period. Upon approval by the minister, a draft policy had

the force of law. 607

Environmental protection policies

All approved policy might control land use, "' create offences and prescribe penalties. "'
Potential environmental dangers might bar a subdivision. "' Private land might also be

.

See MCMurdo, above n 62,4
See G MCLeod, above n 593.61, fii 4, citing Palos Verdes Estates v Carbon (1992) 6 WAR 223,

Environmental Projection Authority, ' Ex p@rie Chapple (1995) 89 LGERA 310, and Cousinl Waters
Alit@"ce of We'rer" ,4"siralial"c v Environmental Pro, eelio" Awlhority (1996) 90 LGERA 136.
' See e. g. Environmental Protection AMIhorio, ,' Ex porte Chapple (1995) 89 LGERA 310; see
E"viro"", enrol Protean^" Amendment Bill2002, discussed in Western Australia, Porna, "chin, y Deb@res,
Legislative Assembly, 27 June 2002* 12302a.
599 see s 101 EPA.

G MCLeod, above n 593,62, fri5. See also G MCLeod (ed), aboven 439, [1,4100].
See IM Bailey and S Brash, 'The Environmental Protection Act 1986 (WA). An Experiment in Nori-

Judicial Appeals' (1989) EPU197,211. The authors noted that 95", of appealslodged under s 100(2) of
the EPA were dismissed, although the authors conclude that this was due to political rather than
substantive matters often being the subject of the appeals.

Western Australia, Parliamentary Debates, Legislative Assembly, 24 July 1986,2537 (Mr Hodge,
Minister for Environment); see also s 40 Errvi, .onine, ,IaiProteciio", ct 1971 1980 (WA)
603 western Australia, Pqr/^^mentorv Debates, ibid
604 s 26 EPA.
60s s 31 EPA.
606 S 27 EFA.

''' s 33(I) EPA. Note, however, that policies may not be mandatory relevant conditions, such that the
EPA may not be required to consider its published policies: J@cob v Soye Beenai. Well@"ds dire) 120161
WASCA 126

See s 35(I)(b) EPA; eg Emitro, linen, ulprotec, ion SIPu, , Cods/a/ PIOi" Lakes Policy 1992.
S 35(Ia) EPA
Anglo Esioies v Sh, ^e of Bawl, y (1997) 17 SR (WA) 151,163



affected by the implementation of a management plan for the community's benefit,
'h I' ft th 611without relief to the owner.

6.7.2 Restrictions on native vegetation clearing

Land clearing is the most significant cause of state biodiversity loss. Agricultural land

clearing of native flora contributed to soil sannization, the most important

environmental challenge facing Australia. "' On the other hand, land clearing made WA
a world leader in agriculture. "' Landowners were subjected to an increasingly strict

regime concerning land clearing, "' which was dealt with as a public interest issue,
rather than as a matter between the State and the landowner. This approach further

diminished state regard for property riglits,

From 1986, land clearing was regulated by the Soil grid Land Conservation Act 1945

(WA),"' The Act regulates actions causing 'land degradation'."' Until July 2004, the
Act peruiitted agricultural clearing t}ITough notification. "' All unacceptable level of
land degradation risk was limited to where a local gove, ,u, lent district had less than

20' 0 relymant vegetation, "' However, the onus shifted to landliolders to prove that any

Notification

'' ' Soulher" Proper"^s (174) Pry Lid v Executive Director @1the Dep"71me"! of Conservation and Land
Mining, ", chi(2012) 42 WAR 287,11/01,1/201, [124] (MCLure P). In this case, an action in negligence
and nuisance failed.

''' M Bonneti, 'Regulation of Land Clearing: Reforming the Lawin Western Australia' 08 January 2002)
Environmental Defender's Office WA (Inc), I.
" Ry"" and Orbe, s , Commissioner of SalondLo"d Con, er, "torn (2006) 48 SR (WA) 166,171,
''' A Oardner 'A Consensus System of Planning and Management for Land Conservation: A Grassroots
Solution to a National Problem' (1989) 6 EPU 249,249, citing I Grill, MD\ (second reading speech on
the Soil and Land Conservation Amendment Bill 1988) Western Australia, Pornome, ,tonJ Debates,
Legislative Assembly, 23 June 1988,2415.
' ' Standing Committee on Public Administration and Finance, above n 52, t7,331.

See e. g. P O'Coni, or, 'The Changing Paradigm of Property and the Framing of Regulation as a
'Taking*' (2010) 36 Monosh UL Rev 50,74; I Kehoe, 'Land Clearing in Queensland' (2006) 23 EPU
148; Pege!adorn Management, ci 1999 (Qld).

Standing Committee on Public Administration and Finance, above n 52, [7,103].
'' This Act is treated as supplementary to the EPA: s 3 Soil and Land Conservation der 1945 (WA), and
Schedule; see also s 510 EPA. See also chapter 5 for a consideration of the Song, ,d Land Conservation
A I 1945 (WA)

R. van and 01he, s , Comintssio"e, of Soil@"d Land Conservation (2006) 48 SR (WA) 166,171, See s
4(I) of the Act* which defines 'land degradation'. it appears unclear whether the Act will apply the
provisions concerning land degradation to government entities: see I Clement, M Bonnett, A
Kwaymullina and A Oardner, The Law of Landcqre i, , Weste"I Alls!, finer (Environmental Defender's
Office, 2"' ed, 2001 ) 91.

Regulation 4(I) Soil@"dLa, ,d Consen, @tio" Regi, folio"s 1992 (WA)
' See Benneit, above n 612,10, citing Memor@"di, in of Unde, 'stundi"gjbrihe Pro!eciio, , of Re"Ina, 11

Pegeiaii0, , o11 Privnie IQ, Id in the Agric"11/1r@I Region of Westorm Austinli", between the Commissioner
for Soil and Land Conservation, Environmental Protection Authority, Department of Environmental
Protection, Agriculture WA, Department of Conservation and Land Management and Water and Rivers
Commission (Perth, 1997) 4.
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proposed land clearing would not cause land degradation. ' The proposed clearing of
native vegetation could also be referred to the minister. 623

(b)

Clearing native vegetation did not constitute pollution. "' Accordingly, an offtence of
serious or material environmental harm was created. The notification process was

replaced by statutory controls, ' ' which prohibited the clearing' of native vegetation"'
except in accordance with the EPA. "' The EPA required that regard be had to
prescribed principles and instruments of clearing when determining an application for a

clearing pennit* which made no reference to a landowner's needs. "' A clearing permit
might be conditional. "' Clearing restrictions reduced rural land productivity and
value"' without compensation to the affected landowner ''' except where the
landowner agreed to set land aside. "' Courts treated the preservation of native

rePA controls

.

Ibid.

''' s 44 EPA. A recommendation that a proposal riot be implemented could also be made: see eg
'Clearing of Native Vegetation on Kent Location 1766, Needilup Road North and Townsend Road, Shire
of Kent', Mr W O'Halloran, Report grid Recommendations of the Environmentq! Pro!cono" flu, fronty,
Bulletin I 000 (Environmental Protection Authority, Perth, Western Australia, December 2000).
"* Falco re, des Eat@leg Pty, Lid, Corb0" (1992) 6 WAR 223,241 (Makolm CJ); 251-252 (Rowland I).
''' see Western Australia, Pathqme"fury Debates, Legislative Assembly, 27 June 2002,12302a-12307a
(Dr Iudy Edwards); ss 50A and SOB EPA as amended (inserted by s 37 Act N0 54 of 2003).
''' see ss SIA. SIT EFA. This was despite calls for a 12-month moratorium on the clearing of native
vegetation 'for the purpose of addressing property rights and nay imposition on private land holders':
Standing Committee on Public Administration and Finance, above n 52, [7.260], citing submission no
I 13 from the Western Australian Farmers Federation (Inc) (7 May 2002) 2.
627 .clearing' is defined in S SIA EPA.
'~' 'native vegetation' is defined in s SIA EPA.
''' Except where a permit is not required, or the clearing is of a prescribed kind, and is riot done in an
environmentally sensitive area, a clearing permit is required: see s SIC EPA and regulation 5,
Binviro"men!@I Projection (Clean"g of Norive Peger@lion) Regulations 2004 (WA). For a list of the
circumstances where a clearing permit is not required, see Schedule 6, EPA.
630 s 510(2) EPA.
''' For example, conditions might require the permit holder to carry out works or enter into a conservation
covenant oragreement to reserve the land: see us 51H and 511EPA.
''' see o'Connor, above n 616.74, citing the Productivity Commission, I"!p@CIS QIN@live Vegaqiio" ond
inodiversi!y Regiilo!ions, Report N0 29 (8 Apr11 2004) XXX-XXXl; and Senate Financial and Public
Administration Committee, Native Pegeratio" Lows, Greenhowse Gas Ahaieme, ,I and Climaie Ch@,, ge
Man, ,,, us (Parliament of Australia, 30 April 2010) [3,147],
''' see Law Reform Commission of WA, Final Report, above n 66.75-76. The absence of statutory
provision for compensation is in marked contrast to compensation for injurious affection that might be
awarded due to a clearing prohibition in a water catchment area: s 12E Cowl, ,y Areas Warer Supply, or
1947 (WA). The counterargument to the case for compensation is that there is no land acquisition. 11 may
even be that there is no absolute right of alandholder to clearland: see eg submission of the Conservation
Council of WA (Inc) to the Standing Committee on Public Administration and Finance, above n 52,
[7.29]-t7,311. However, whether clearing restrictions may constitute an acquisition of property other than
on just terms where the restrictions involve informal arrangements between a State and the
Commonwealth is riot yet resolved; see Spencer v Commonweul, h (2010) 241 CLR 1/8.
''' see o'connor, above n 616,74, citing the Productivity Commission, Impacts QINoiii, e Pegei@Iio, I @"d
Biodiversity Regulations Report N0 29 (8 April 2004) XXX11,48 9. Only limited compensation is
awarded.



vegetation seriously. Severe financial penalties might be imposed for illegal clearing,

and imprisorunent for breach of a 'clearing injunction'.

6.7.3

Prior to the EPA, responsibility for pollution management vested with agencies
offences. "' Pollution remainedpowerless to require amenoration or to prosecute

broadly defined ''' but the EPA contained more extensive mechanisms for the
prevention, control or abatement of pollution, The Authority could draft

environmental protection policies in relation to 'the prevention, control or abatement of

pollution'."' The use of premises might require a works approval, "' and licences might
be required for emissions. "' Offences for causing pollution or allowing pollution to be
caused were created. "' Severe penalties might be imposed. "' Many offences did not

require any mental element, "' The criminal standard of proof was not required, A
modified penalty might be imposed without any conviction, and defences were

limited.

Pollution controls

''' see s 99Q and Schedule I, EPA. A daily penalty of $50,000 is prescribed for individuals and a daily
Gnaty of $100,000 for corporations.
'' Chief Exec, ,tive qdicer, Department of Environment and Consen, ajio" v Sz"!c [2010] WASC 195,

[40] (Martin CJ).
''' western Australia, Parliamentary Debates, Legislative Assembly, 24 July 1986,2538 (Mr Hodge,
Minister for Environment). However, statutory measures for the reporting of pollution did exist see
chapter 5 of this thesis; s 57 EPA 1971 (WA).
co' Compare s 3A(I)(a) EPA with s 4(I) of the Bin"to"me"ulp, otectio" Rel1971 (WA). Because of the
broad definition, the Court has looked to the purpose of the Act and an ordinary definition of 'pollution'
in determining whether a person has caused pollution contrary to the Act: Palos Perdes Estates FD, Ltd v
Carbon (1992) 6 WAR 223,235,237 (Malcolm CJ); 251 (RowlandI).
''' see in particular the 2003 amendments; see E, ,viro"men, @I Protection dine, ,dine"t ACi 2003 (WA),
assented to on 20 October 2003.

640 s 26(I )(b) EPA.
641 see ss 52.54 EPA.
642 S 56 EPA.
643 ss 49(2) and 49(3) EPA
''' see EPA Schedule I and the inclusion of imprisonment; see also Environmental Protection Authority v
MCM"rfy, (Court of Petty Sessions (WA) Michelides M* N0 341494,9 March 1995, unreported), cited in
Z Lipman and G Bales, Faluno" Lowi","strand (Lexisnexis, 2002) 188.
'' See Lipman and Bates, ibid, 145-146, citing Tier 2 offences and s 49(5) EPA.
6*6 Bp fursjr@/10 ply Lid v Containi, ,@, ed Sites Commit, ee (2012) 191 LGERA 113,127-129 (Martin CJ)
with reference to s 49(2) EPA.
6.7 s 99A EPA, Lipman and Bales, above n 644.
''' wA is alone in not affording a defence of due diligence for corporate office holders: Lipman and
Bales, above n 644,167* 188,189. The defence of accident or emergency is provided for: s 74 EPA,
Ordinarily, the on us would be on the prosecution to negate an accident (see s 23 Criminal Code), but the
Act requires the defendant to prove an accident: see Lipman and Bales, ibid, 166, citing I Thornpson,
'Criminal and Civil Consequences of Corporate Environmental Policies in Western Australia' (1992) 9
EPU 1/1,1/2; also 167,188,189,

.

.



6.7.4

The Con!diningted Sites net 2003 ('CSA')"' requires the reporting by a landowner or
occupier of any known or suspected contaminated land. "' Land is classified according
to the level of contamination and actual or proposed use, "' which classification may
require reinediation of the land"' and may restrict future land use. "'

Contamination

The CSA imposes a new and 'significant burden' upon innocent landowners to

reinediate contaminated land. "' The CSA adopted the polluter pays principle ''' but the
Government's introduction of the CSA"' foiled to mention that generally"' an innocent

owner would be liable for reined ianion to the extent that the liability of a polluter or

previous owner or occupier could not be established, was insolvent, not IOCatabie, "' or
the State was not responsible. "' That responsibility extends to the reinediation of other

land which* although not the source of the contamination, is affected by the

contamination migrating to that land. 660

6.7.5 Biodiversity conservation

Biodiversity conservation continued to affect property rights. "' From a private interest
perspective, this may be seen as an uricompensated loss, and provided for a royalty to

the State, 663

.

.

''' Act N0 60 of 2003, assented to on 7 November 2003, but only commenced on I December 2006. For a
discussion of the CSA, see BP A"sir@fig P4v Lid v Containi"@!ed Sties Commitiee (2012) 191 LGERA
1/3.

650 s I I(3) CSA. For a definition of 'contaminated' see s 4 CSA.
us' See s 13 CSA and Schedule I.
65- s 23 CSA.
''' s 13 CSA and Schedule I. A memorial over contaminated or possibly contaminated land must be
registered: s 58(I) and (2) CSA. A registered memorial may then prevent the subdivision, amalgamation
or development of the land: s 58(6) CSA.
''' G MCLeod 'Snap Shot of the New Contaminated Sites Legislation' in rite New Containi"died Sties
Legislation-Prope, 17 traye, s, how does it of cor yo"? (Law Society of WA* 19 May 2004) I, 14. Prior to
the CSA, the current proprietor generally bore the cost and liability of reinediation: Western Australia,
Parliament@DJ Deb"Its, Legislative Assembly, 27 November 2002* 3479b-3482a
''' s 8 CSA. This principle is revealed in the hierarchy of responsibility for remedialion: see s 24 CSA.
''' western Australia, Panicme"lory Debates, Legislative Assembly, 27 November 2002,3479b-3482a.
''' Note very limited protection existed. An exemption certificate from liability for remedialion could be
applied for by an innocent owner, but applications had to be made within two years of the commencement
of the CSA: ss 64 and 65 CSA. Note also s 27(3) pursuant to which a person may be exempted by a
determination of the Contaminated Sites Committee, which is riot confined by the 2-year limitation.
658 s 27(2) CSA.
659 on state responsibility, see s 29 CSA.
''' s 27(2a) CSA. Note notice of responsibility must be given to the person against whom responsibility is
proposed before any decision is made as to responsibility (s 37 CSA), but this notice does not attract any
obligations to afford that person procedural fairness: Cor'ey LPM Ply Lid v Contaminated Sires
Committee (N0 2) [2013] WASC 98, [47]. Note, however, a person upon receiving notice of a decision as
to liability for remedialion may appeal: see ss 40,77 CSA.
''' see eg Wildly;? Consen, @!ion AC! 1950 (WA); Bridgetow, , Greenbi, shes Friends offhe Fo, .es! inc &
Ors v Exec!flit, e Di, ecroJ, @1the Deport, ,, all of Consen, ajio, I @"d Loind Man@genial! mad Ors (1997) 18
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6.7,6 Heritage laws

Heritage laws represented a new and significant threat to property rights, chiefly

through the HWAA. "' The HWAA had the appearance of state regard for property
rights, providing for ' due regard to the rights of property ownership. ' Although parts

of the HWAA required only voluntary commitment, the conservation of places of

significance to the Store's cultural heritage did not. "' Ministerial direction dictates the
entry of a place on the Register of Heritage Places. Land may be placed on a

municipal inventory to facilitate the Heritage Council locating places appropriate for

placement on the Register. "' The Council is required to seek and consider submissions
from the owner and other likely affected or interested persons' Upon receiving advice

from the Council as to the cultural significance of the place (which precondition to the

WAR 126. For an overview of this Act, see L MCDonald, SD Bradshaw and A Oardner, 'Legal Protection
of Fauna Habitatin Western Australia' (2003) 20 EPU95, pp 99-100. On offences under the Act, see ss
15.16 and 16A; Slimpso" v Departm, ,, t of Environment and Co"con, ", to" 1201/1 WASC 206 noted in
Bates, above n 581, t13,631. Note also at a Commonwealth level, as a result of Australia being a signatory
to the Convention on Biological Diversity, threatened fauna in Western Australia may also be listed under
Commonwealth provision: s 179 E"viro"menial Pro^Ciio" and Biodiversity Conservation Act 1999
(Cth). Actions with a significantimpact on listed threatened species are prohibited without approval s 18
E"viro"Mein!@! Pro^C!to, , gridB, odiversijy Conservation ^ci 1999 (Cth).
an See s 22(2) Wildly^ Conserv@lion ,ICJ 1950 (WA). See I Sheehan and G Small, 'Biola and the Problem
of Property' (2005) 33 EPU158,159 on the Increasing recognition of the value of native flora and fauna.
However, note the very qualified properly rights at common law in relation to wild animals: y@""er v
Eat0" (1999) 201 CLR 351,368 (Gleeson CJ, Gnudron* Kirby & Hayne11).
663 s 18 wildlife Conser, atto" kid 1950 (WA)
''' Assented to on 22 December 1990, Planning laws were also amended to provide for the consideration
of matters of heritage: see Western Australia, Pant@merito, y Debates, Legislative Council, 11 September
1990,4722 (A, t, Amendment ill'ori, @g^ Con"ciD ^c, ,. s 241(2)(a) PDA. For heritage protection at a
Commonwealth level, see AUS!ronin, Heritage CouncilAc, 2003 (Cth). A Register of the Nation Estate is
maintained: s 21 AUStrulia" Hem@ge Council 11ct 2003 (Cth). Note under s 3(2) of that Act, the term
'heritage value' has the same meaning as in the Environmental Protection and Biodiversity Consen, ", ion
Act 1999 (Cth). The entry of land upon the Register of a Nation Estate may riot affect state or local
government development or subdivisiona! approval processes: Samec and Andre, above n 72,133,143
and 132-144 on heritage generally.
665 s 4(3) my AA,
''' The entering into of a heritage agreement continued to be voluntary by the landowner under ss 29 and
30 HWAA; see also Western Australia, Pornume, 1/@, y Deb@leg, Legislative Council, 11 September 1990,
4723; compare with s 21 A Nano""/ mrsr @141isr"atto (Wrt) 4.1 1964 (WA).
''' see the establishment of the Register of Heritage Places administered by the Heritage Council: s 46(2)
HWAA. The Register is a central concept of the HWAA: See s 46(I) HWAA; Re Ho" GD Kirinih,
Miristerjb, Heritage; Exp"rie C"y of fromanim (2000) 22 WAR 342,353 (Wheeler I).
''' S 4711WAA. This may be on either an interim or a permanent basis. There are presently around 1400
entries of registered places: see <http:/thetitage. wa, gov. au about-us/importance-of-heritage/heritage-
listings-explained>.
''' S 45 HWAA; MOMi, , v Town qf Conesfoe (2002) 29 SR (WA) 44, 51. The writer acknowledges
Samec and Andre, above n 72,141 fordrawing the writer's attention to this decision.
am Ss 47(3)(b)(i) and (ii) and s 49(bXii) my AA; see also Re HOPI GD Kie""Ih, Minisre, Ib" Heritage, . Ex
p@7/@ City of F1'anioni/e (2000) 22 WAR 342,348 (Pidgeon I). The Heritage Council states that it
'assesses development proposals in accordance with the principles of the Australia International Council
on Monuments and Sites' (ICOMOS) 81, nu Ch@rie, , and the requirements of the Heritage Act, with due
regard to the identified significance of the place'. http: state heritage. wagov. au/docs/conservation-and-
development guide-to-developing-heritage-places. pdf?sfVrsn 8
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exercise of the minister's discretion is regarded as an important provision to protect

landowners),"' the minister may direct that a sufficient description of the property be

entered on the Register, 672

The Council states that 'entry in the State Register does not mean a place cannot be

changed to meet contemporary needs or adapted for a new use. ' Entry does not

sterilise land use, "' but it does impose 'significant restrictions, "" in particular the

exclusive right to make decisions regarding the property solely on 'economic

grounds'."' A landowner may be prevented from carrying on business from the
property. All applications and licences for demolition or subdivision are halted, and

k I' d 678A ~I'permanent registration revokes existing applications and permissions. A memorial is

placed on the title. "' The future development or alteration of the land and other similar
actions is then subject to the decision of the Council, and the minister. "' Authorisation
may be conditional. "' A dissatisfied applicant may refer the conditions to the
minister ''' but no provision exists for the referral of a refusal by the Council to the
minister. "' Even land not entered on the Register may be affected by a conservation
order. "' Enforcement"' and penalty"' provisions are provided for, and conviction may
result in a lengthy moratorium on development.

.

on Re Ho" GD K, ^,@Ih. Mints!or Ib, Hatinge, ' Ex pade City ofF, em""Ile (2000) 22 WAR 342,348
(Pidgeon I).
''' s 51(I)(a) HWAA. The Minister may alternatively direct that a place riot be entered on the Register or
that it be removed from the Register: S 54 HWAA. Note that the ministerial decision cannot be made
arbitrarily: Re Horn GD Xier@, h, M, '"islerforHeri!cge; Exp@r!e City ofFrem@"tie, 348 (Pidgeon J).
673 <http://staleheritage. wa. gov. atof docs/conservation-and-development/guide-to-developing-heritage-

laces, pdf?sfi, rsn 8 .
" Re Ho" GD Kier@!h Mi, ,1storjb, Hatinge, . Ex pane C, ly of F"emo, ,Ile (2000) 22 WAR 342,357

(Wheeler I)
co' Re Horn GD Xie, ."ih, Mint, jar/b, Haring@,' Ex pane City of Prema"tie, (2000) 22 WAR 342,348
(Pidgeon J). For an example of heritage considerations preventing the demolition of a building, see
French " City of Stint"g t2012t WASAT 25 rioted in G Bales, above n 581, t9721.
co' Re Ho" GD Kier@Ih, Minis!e, /br Hem@ge; Ex p@, te City of Frema"Ile (2000) 22 WAR 342,348
(Wheeler I).
677 Ibid
678 16^^, 356 (Wheeler I)
679 s 56 HWAA.

''' s 78 IruAA. See also Re Horn GD Kierq!h, Minister/by Hem@88, ' Ex pane City of Fre",@,,!Ie (2000)
22 WAR 342,348 (Pidgeon I); 357 (Wheeler J). Note, however, s 11(I) myan
681 s 79(3) HWAA.
682 s 79(6) HWAA.
6'3 R, Han GD K, ^rath, Min^^re, .16" He, tinge. ' Ex port, Cit. v ofF"em""ale (2000) 22 WAR 342,356
(Wheeler I). Her Honour regarded this position as odd.
00' S 59 HWAA; Re Ho, , GD Kie"@, 11, Min, ^jar/b, ' Hatinge, ' Ex pQ, '!e Cii. v of Acorn, ,11, (2000) 22 WAR
342,356 (Wheeler I).
''' HWAA* Part 6, Div I* Conservation orders; Div 2, Restoration orders; note also Div 4, s 68 regarding
IruUnCtlOnS
686 see HWAA, Div 4
68 s 80( I ) HWAA.



A landowner may request the acquisition of land incapable of reasonably beneficial

use. "' The Council may also acquire a place of heritage value by consent, " or

compulsorily, "' for which compensation is provided. "' However, mere entry of a place
on the Register is not coinpensable, "' and tax relief is limited. "' injurious affection is
not coinpensable ''' nor is loss of profits or future profits. "' Compensation for the
effects of registration is limited to 'costs nitown away'."' There is conflicting opinion
on the adequacy of compensation, "' and criticism of the HWAA from lawyers. "' The
cost of the public interest in heritage has been unfairly borne by private landowners. "'
Submissions by the Valuer-General to a standing colornittee rioted the de-facto

downgrading of zoriing and the negative uricompensated impact of heritage laws on the

development potential of land. "' The HWAA may even threaten heritage. "'

Compensation

6.7.7

From 23 March 2004, a new statutory interest in land was created in the form of carbon

rights"' and plantation interests, "' as part of a greenhouse gas abatement policy

Carbon rights

688 s 76 IruAA.
689 s 74( I ) HWAA,
690 s 73 HWAA
691 s 73(2) my AA.
692 s 77(I)(a) HWA, \.
''' Tax relief may be provided as a conservation incentive: S 33 HWAA. However, placement of a
property on the Register does riot entitle a landowner to tax relief. See Land Tax Assessment lid 1976
(WA); Stowe , Coin", ianb",, of Slate Revenue (2001) 26 ER (WA) 251,255; Property Nominees Pty, Lid
v Valuer-General (2002) 31 SR (WA) 42.50, also noting that this position is in contrast to that of eg s
22B(I) 701"adorn of LandAct 1971(SA).
''' see Acts Amendment IHerii"ge CowrieiO AC! 1990; Western Australia, Partic", anta, y Debares,
Legislative Council, 11 September 1990,4722.
'00 Re Han GD Kit@Ih, M, timer 16, Hatinge, ' & pine City of From""Ile (2000) 22 WAR 342,356
(Wheeler I). Parliament may have considered that recovery for economic loss or loss of opportunity
arising from the IruAA would have been inconsistent with the community interest in heritage

^reservation: 356 (Wheeler I).'' R^ Hon GD Kirinh, Min^^!^,/b, Hem"ge; Ex pade Ci4v ofFre"mule (2000) 22 WAR 342,356
(Wheeler I); see further s 75(2) HWAA.

See eg D MCLeod* 'Compensation Issues', above n 73.13, where the compensation provisions are
described as 'virtually useless'; c. f. co"!in e. g. G MCLeod* above n 435, [3,5220], who describes the
compensation provisions as 'adequate'.

The Act has been described by one planning lawyer as 'perhaps the most dinconian piece of legislation
under which land can be significantly reduced in value by the actions of a government agency'. see D
MCLeod, above n 73,13.

Productivity Commission* Cornerwillon of Alls"'"/i019 He1'110ge Places. ' Inq"icy Rep0, .I (21 July
2006).

See e. g. Standing Committee on Public Administration and Finance, above n 52. The Heritage Council
Is only noted at t8,2181.

L Staley, P, .opertv Rights in WeSIen, Australia Time for Change rinsiitute of Public Affairs,
Occasional Paper, July 2006) 4. Staley suggest that 'property owners have a strong disincentive to
maintain and preserve their buildings. '

S 6(I)(a) Cmbo, IRigh!SACi2003 (WA).

.



encouraged by the Commonwealth, "' These developments reveal a State regard for
properly rights in addressing the public interest in greenhouse gas abatement. A carbon

right can be owned by the landowner. "' A carbon right, carbon covenant ''' or
plantation interest"' cannot affisct a landowner's right of possession, "' and cannot be
created without 'the written consent of each person who has a registered interest in the

freehold land'."' Once registered, carbon covenants and plantation interests will run
with the land. "' Carbon rights may afford landowners new commercial benefits, " ' and

the registration of these new statutory interests provides security for the interest

holders. "' This carbon rights regime has been coinmended in the creation of new

statutory property interests over reliance on common law servitude.

o

6.8

Criminal law has traditionally provided a means for the State's protection of private

property. Although possession and property rights did not translate easily into the

exactness of the criminal law, "' the Criminal Code provided an array of indictable and

simple offences for the protection of property interests. The absence of criminal law

in public and private perspectives of the State's regard for property may be explained by

Key Area 7 - Criminal property confiscation

.

703 s 7(I)(a) Tree Pm"Iq!io, , rigreemei, ,s Her 2003 (WA),
''' see Australian Greenhouse Office, the National Greenhouse Strategy (1998), rioted in A Thornpson
and R Cainbell-Watt, 'Carbon rights^levelopment of the legal framework for a trading market' (June
2004) Nation@I Environment@/ Lqw Review, N0 2,31. The authors consider the intentional context and
domestic response to carbon rights.
''' s 6(2) corbo" Rights, or 2003 (WA), For the interest in land created on registration of a carbon right,
see s 6( I) of the Act,
''' For the interest in land created by a registered carbon covenant, see s 12 of the Carbon Rights kid
2003 (WA),
''' A plantation interest is a hereditameni and an encumbrance: see s 7(3) Tree Plantation Agreements der
2003 (WA).
''' ss 8(2)(a) and Is, C@thorn R, ^his Her 2003 (WA); s 10(I) Tree Plani@!ton Agreements AC! 2003 (WA)

ss 104B(I)(a) and 104N(2)(a) nori^er of Land, !c, 1893 (WA); see also s 104G nanofe, @1th"d^or
1893 (WA ) on required consents for carbon covenants; s 10(I) of the Carbon Rights ^c! 2003 (WA) on
the voluntary nature of a carbon covenant.

S 12(3) Carbon Rights, of 2003 (WA); s 9 Tree Plantation figreemen, s ^or 2003 (WA)
S 8(I) Curbo, I Rights AC! 2003 (WA),
The requirement of registration was intended to secure the carbon rights and carbon covenants in

f^vour of the holder over the landowner: see S Hepburn, 'Carbon Rights as new Property: The benefits of
statutory verification' (2009) 31 $vd tow Rev 239,252* fn 82, citing Western Australia, Purli@men!OJT
Debq!us, Legislative Council, 24 October 2002,2340 (Mr N Grimths). Hepburn also cites s6 Corbo"
Rights ACr 2003 (WA) in her observation that WA carbon rights are a new statutory property interest.
'13/6, ',
''' D Brown, D Farrier, S Egger, L MCNamara and A Steel, C, 'jini"@I Laws. ' Muleri@Is a, Id Commentary
on CFimi, ,@IL"w undProcess QINe, v Soulh Wales (The Federation Press, 2006) [105.2].
''' Ss 370-539 Crj"11'"@I Code Her Coinpilq!ion ACi 19/3 (WA). Note also the Prohibiiii, e Behot, jou, .
O, .ders Act 2010 (WA)* which is designed 'to enable courts to make orders that constrain offers that have
a history of anti-social behaviour'.. see Long Title. Under s 3, antisocial behaviour includes 'damage to
property'. The Code also quite closely follows the common law regarding property offences: E Colvin
and I MCKechnie, Omitii@ILqw In Queens/q"d and WeSIern, 41, strung (LexisNexis, 2008) [7.3]



the traditional adherence of the State to conviction-based forfeiture regimes. This

principle balances the competing interests of the State in the confiscation of property

associated with crime and the interests of innocent parties in such assets, The

retrospective shift from conviction-based forfeiture to nori-conviction-based forfeiture

as a result of the C, tmi"o1 Property Confiscation A, i 2000 (WA) ('CFCA')"' marks a
new State disregard for property rights.

68.1

Prior to the CFCA, the preconditions to property forfeiture included conviction and a

requirement of a charge or pending charge applied to the restraint of property,

The relevance of hardship"' would nonnally confine forfeiture to the offender's
property. "' The protection of the property of itinocent persons was generally but not
always secured by the Act, "' even where that property was used in connection with the
conrrnission of an offence, "' and without any substantial abrogation of the concept of

Conviction-based forfeiture

See for example the ancient common law right of the Crown to seize property upon conviction for a
felony, rioted in Penmane"t Trustee Co v Western ^,, strata (2002) 26 WAR I, 5 (MCKechnie I).

For an illustration of the State Government's regard for this principle, see Western Australia*
Parliamentary Debates, Legislative Assembly, 18 October 1988,3831-3832, (Mr Pearce, Leader of the
House) (Crimes (Confiscation of Profits) Bill 1988, second reading).

The Act operated retrospectiveIy from I January 2001: s 5(I) Criminal P, one'!y Co, !/100ati, ,, AC!
2000 (WA).

See Crimes (Codisc@aton of Preyi!s) ACi 1988 (WA), s6. Note that the estate of a person who was
charged with a serious offence but died before conviction was liable for forfeiture: see s 3(2Xd) of the
Act; Si!bad v DPP or, )(2004) 217 CLR 181, An order of forfeiture also required the Crown to
demonstrate that the defendant's property w@s 'used in, or in connection with, the commission of the
offence; or. .. was derived or realized, directly or indirectly, by the person convicted of the offence or
another person, or is subject to the effective control of the person convicted of the offence* as a result of
the commission of the offence or of any other unlawful act': s Icyl) Crimes (Coaliscaii0" o1Prq/its) Aa
1988 (WA). S Icyl)(a) required actual use, not merely intended use: guee" v furzi^ (1991) 5 WAR 222,
226. For a list of the factors relevant to the determination of whether forfeiture should be ordered, see
Bowman , g"con (1995) 14 WAR 466,473 (ParkerI).

See s 20 Crimes (Coreli, ,"lion of Proft$) for 1988 (WA).
S I 0(2) Crimes (Co, !fiscalion of Prq/if$) ACi 1988 (WA). Note that the language of the Act was to be

construed strictly: see DPP V Kinred (1995) 15 WAR 133.
80 in@" " g"ee" (1995) 14 WAR 466,471 (ParkerI). A person who suffered forfeiture of property

and who was not the offender also had a Tight of appeal under s 58(I)(b) of the Act. For the civil standard
applied in relation to the making of a forfeiture order, see La"gridge v Queen (1996) 17 WAR 346,387
(Murray J).
''' certain innocent parties remained vulnerable such as infants and beneficiaries: see e. g. John Willord
Watch, I W@Ish Nominees Ply Lid. Join \"Ish & Co Ply Lid (1989) 43 A Crim R 266,280 (Seaman I) on
the Proceeds of Cri"Ie ACi 1987 (Cth); on a dismissal of alleged beneficial interest under the Crimi, ,q/
P, uporb, Copyisc@!10" ,ICt 2000 (WA), see Smith , Store of Water^, Aimrqljq [2009] WASC 189. A
person charged with an offence and who subsequently died before conviction might be to the ultimate
dentinent of the beneficiaries of the deceased's estate: see s 3(2) and 3(5) Cri, "es (Co"/iscation of
P, .offs) ^ci 1988 (WA); and Si/bat ,, Direcior ofP"bli, P, usec"trans/b, WeSIer, I Austin"@ (2004) 217
CLR 181-

72' Bow"I'm ., g, ,"," (1995) 14 WAR 466,471 (Parkeri).

.
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indefeasibility of title. "'binocent persons might be granted an interest in the property or
the value of that interest. 726

6.8.2

Following influential adverse studies of a conviction-based regime, "' the 1988 Act was
replaced by the CFCA. While its purpose was similar to the 1988 Act, "' there were
critical differences in approach. "' Proof of an offence was not a precondition to
confiscation. "' Confiscation could occur without evidence of an owner's criminal

conduct. " ' Where a confiscation offence"' was co, ,u, ,itted ''' property owned or
effectiveIy controlled"' or given away property declared to be crime-used property"' or
crime-derived property or property constituting a criminal benefit

Non-conviction-based forfeiture

.

See B Clarke, 'A Man's Home is his Castle - or is it? How to take houses from people without
convicting them of anything: the Criminal Property Confiscation Act 2000 (WA)' (2004) 28 Crim U263,
272, Note* however, that the writer is uncomfortable with the deeming provisions concerning conviction
which deemed a person charged with an offence and who subsequently died before conviction as having
absconded, and therefore being a convicted person, to the ultimate detriment of the beneficiaries of the
deceased's estate: see s 3(2) and 3(5) C, jines (Co, !/iscolio" of Profts) ACr 1988 (WA); Sitberi v Dire, for
of PI, 61ic Prosecutionsjbr WeSIer" AMstr@/ic (2004) 217 CLR 181.

Ss 12(4) and (5) C, jines (Confoc@ton of Profts) Act 1988 (WA).
See eg Australian Law Reform Commission, Coatsc@Iio" rhot cow"I A Review of the Proceeds of

Crime ^c! 1987 (N0 87,1999). The legislative background to the CFCA is considered in Permanent
Trustee Co Lid v Wrt (2002) 26 WAR I, 5 (MCKechnie I). On the influence of the ALRC study, see B
Clarke, above n 725, citing Western Australia, PCr/I@mentory Debates. 1988, V01273,3831. I also
acknowledge A Tan, 'Criminal Property Confiscation Act 2000 (WA): 'Taking the Concept that 'Crime
Does Not Pay' Too Far' (LLB Honours thesis* UWA, 2001), chapter I, which provides an excellent
overview of the CCPA.

Criminal Property Co, !/;scano" AC! 2000 (WA), long title: 'to provide for the confiscation in certain
circumstances of properly acquired as a result of criminal activity and property used for criminal activity'.

For a table summarising the key differences, see B Clarke, above n 725,271-272.
S 5 Glint""! Property Confo, "lion ,1.1 2000 (WA); P^muon, "t Trustee Co L!d ,, JP^ (2002) 26 WAR

I, 5-6 (MCKechnie I). Confiscation was permitted merely through civil proceedings: see Donohoe v DPP
(Wrt) (2011) 215 A Crim P* t891 in N Skead, 'Drug-trafficker property confiscation schemes in Western
Australia and tlie Northern Territory: A study in legislation going too far' (2013) 37 Crim U 296,300.

See eg the unexplained wealth provisions of s I I Crin, incl Property Co, !/iseoiio, , ^ci 2000 (WA).
Once this application is made, the on us is upon the respondent to prove that all wealth has been acquired
from lawful means: see s 120) of the Act; DPP V Morn:s (IV0 2) (2010) 74 SR (WA) 121,122-123
(Wager DCJ).
''' For the definition of 'confiscation offence', see s 141 Crimi, ,@/Property Co, !/1500tio" AC! 2000 (WA).
733 s 5(2) Cri"in101Property, Coldiscal!'on lief 2000 (WA).
'3' For the definition of 'effective Iy controls'* see s 156 C, 'jini"q/ P, 'operty Co, !/ise"!ion der 2000 (WA).
''' see s 4 Criminal Property Copyiscaiio" ^or 2000 (WA); for the definition of 'crime-used property' see

.

was

s 146

'' See s 4 Criminal Property Con/iscurio, , ACi2000 (WA); for the definition of 'crime-derived property',
see s 148.

See s 4 C, .main"/ Property Copyisc"lion ^c! 2000 (WA); for the definition of 'criminal benefits' see s
145.



confiscable. "' A declared drug trafficker was liable to the automatic confiscation of all

property.

Confiscation vests property absolutely in the State, free from all registered and

unregistered interests, including trusts, mortgages, charges, obligations and estates, and

any caveat is deemed to have been withdrawn. "' hidefeasibility of title is disturbed.
Proceeds from confiscated property are applied under the Criminal Property

Confiscation Grants Program. "' Ally objection to confiscation must be made within the

prescribed period. 744

LawfulIy acquired property could be confiscated to satisfy liability to the State. A

declaration of unexplained wealth"' required the person to 'pay to the State an amount

equal to the amount specified in the declaration as the assessed value of the

respondent's unexplained wealth. "" Upon a declaration of unexplained wealth, the
onus is upon the affected person to prove the property is not unexplained wealth.

Freezing orders may also be made to preserve property. Only limited grounds are

afforded for the setting aside of a freezing order. '

''' s 142 Criminal Property Corelisc"tio" ACi 2000 (WA). Note confiscation might extend to property in
other States: DPP (174) , Hqf"er (2004) 28 WAR 486.
us S 8 Crimi""IProperty COLIiscoti, " Act 2000 (WA).
" Ss 9,10(I) Crimi"@IP, op^"fy, Co, !/ise@to", 4ci2000 (WA).
741 s 9(2) Criminal Property Coreiisco!ion 11c, 2000 my A),
''' see p Beekink, 'Criminal Property Confiscation Act 2000: Implications for real property and the
concept of indefeasibility' (October 2001) Brief; Law Society of WA, 10,11.
my See s 131 (2) Crimi""I Property Co, !/ise@Iio" Act 2000 (WA); see also Government of Western
Australia, Policy Co, ,cer"ing Payments out of the Confiscation Proceeds decoi, "! Minder the Criminal
Property Coll/iseotio" AC! 2000 Gran!s Frog, din, Policy Framework, (9 March 2010). As at 30 June
2009, there had been 24 unexplained wealth declarations, of which 14 had led to confiscation: see L
Banels 'Unexplained Wealth Laws in Australia' Trends rind LBS"or ,'" Crime @"d Cri", mat larchce
(Australian Institute of Criminology N0 395, July 2010).
" Ss 7(I) and 79(2) Glint"alProperty, Copyisc"ito" ACi 2000 (WA). By virtue of s 7 of the Act there can

be nojudicial or administrative intervention to confiscation, once the time for lodgement of an objection
has expired: DPP (174) ,Le (2006) 44 SR (WA) 77,80-81 (Groves DC1),
' S 6 C"jini"at Prope, fy, Confo, "lion 4.1 2000 (WA). See also s 43; Dpp (174) ,, B, idg, & or^ [2005]
WASC 36, [24H26].

For the definition of 'unexplained wealth', see s 144 Crimi"@IProper!y Co, !/100atio" Her 2000 (WA).
S 14 Crimi"@I Property Confiscation AC! 2000 (WA).

" S 12(2) Crimi"@! P, op, "4v Corelisca, ion Act 2000 (WA).
' See ss 45 and 50 of the Act, See also Ben"@11 & Co ianr"!) " DPP (\,) [2005] WASCA 141, [58]

(Malcolm CJ, Wheeler and MCLure IJ), cited in N Skead, 'Unexplained Wealth: Indefeasibility and
Proceeds of Crime Legislation in Australia' in P Carruthers, S Mascher and N Skead, Proper!. v und
S, ,^kimchili!y (LBC, 2011) 210.

See s 82 Criminal Property Coatscti!ion ACi 2000 (WA) in relation to the release of crime-used
property; s 83 in relation to the release of crime-derived property; s 84 in relation to the release of other
frozen property; s 87 in relation to the release of confiscated property, There are five conditions that must
be satisfied for the release of frozen properly: see ss 87-91(a)-(e). It is thought that these grounds present
difficulties for innocent parries: see Skead, 'Drug-trafficker property confiscation schemes in Western
Australia and the Northern Territory', above " 730,304.

.

.



The State's pursuit of the 'crime does not pay' principle represents a further case of

State disregard of property rights. Of particular concern is that an innocent party's"'

property rights may be curtailed or extinguished without sufficient regard to due

process. Difficulties typically arise with a single piece of land with multiple

encumbrances. "' Where a charged co-owner is at risk of being a declared drug
trafficker, the land may be held in a 'legal limbus' until the proceedings are concluded,

to the derriment of an innocent parry. "' The remedy of the value of an innocent party's
share after confiscation may be unsatisfactory where that person is a registered fee

simple owner. "' The CFCA ignores questions of fairness, justice or hardship regarding
confiscation, "' and is applied by the Courts despite possible unfairness, "' and is
'draconian in its operation. ' '' The Government's view that the CPCA affords
760 -

appropriate protection to innocent owners is disputed.
.

6.9

This chapter revealed significant changes to the State's treatment of property rights, Of

most significance is the public interest as a critical factor shaping the State*s regard for

property rights across all seven key areas, On a positive note, this period reveals that the

State can advance the public interest while at the same time embracing a respect for

private property rights. This is most evident in the approach of the legislature with

respect to carbon rights. When the public interest disturbs property rights, as in the case

Concl"sion - the public interest threat to property rights

.

''' skead, above n 730,313-314; see also A Tan, above, n 727,26.29
752 For the definition of 'innocent party' see s 153 C, jini"@IP, onerty^ COLIisc@, ion for 2000 (WA).
''' see permq"chi Tr"SIee Co Lad v \, (2002) 26 WAR I, 6 (MCKechnie J). On possible reform
measures to protectinnocent parties, see A Tan, above, n 727.41-43.
it" Smith v Store of, ,'ester" A"strung [2009] WASC 189, [10].
''' permanent Trustee Co Lid, Wade, " Rus',"flu (2002) 26 WAR I, I5 (MCKechnie I). it has even been
suggested that a landlord may f^CG the confiscation of his property merely because of the criminal
activities of a tenant: Beekink, above n 742,11
756 skead, above n 730,304,306,
in If%itt/" " Weslam, A"SI, "!in [2012] WASC 244, [47] (Allison I), rioted in Skead, ibid, 306,
''' see Spinj'Ih v Slate of WeSIer" Austin!in 120091 WASC 189, t181 considered by Skead, abo"e n 749,
214, Note, however, the recent construction of the Act adopted by the Supreme Court, which protected
the interests of an innocent beneficiary of trust property in POOFSo, , v WeSIer" A's!roll@ 120121 WASC
102, t4/1 (Simmonds I). However, a proper constriction of the Act may render such property liable to
confiscation: see Skead, above n 730,302, Also note the vulnerability of equitable interests: Sniff/, v State
of Water" dust, ."/in 20091 WASC 189.
''' Mansjieid ,, DPP (2006) 226 CLR 486,503 (Gleeson CJ, Gummow, Kirby, Hayne and Crennan IJ);
Mon. :/leid v DPP (WA) [2007] WASCA 39, [44]. Note the existence of an alternative interpretation
which may be more consonant with an individual's rights will not generally limit clear legislative intent:
Mon. $/leid v DPP (174) (2005) 31 WAR 97. Note, however, there is some evidence of the State's regard
for innocent mortgagees affected by a confiscation: see Skead, above n 730,312-313, citing Penal, v \,
[20/01 WASCA 103, [11] (Pullin IA). On the need for judicial discretion, see A Tan, above n727,44-47.

See Western Australia, Forflume"ton, Deb@jus, Legislative Assembly* 29 June 2000,86131 (Mr D
Barron-SUIlivan). Note, however, that it was riot considered appropriate to afford protection to spouses
and dependants for properly derived from a confiscation offence because it was considered that such
persons should riot receive any benefit from the property,



of water rights, it is also possible to provide new benefits to landowners instead, as in

the case of tradeable quasi-property rights with respect to water licences. However, the

State Parliament's pursuit of public interest considerations has overall led to increased

State disregard of property rights.

With respect to land tenure, public interest considerations appear to have been the

stimulus for ever-increasing exceptions to a freehold interest holder's indefeasibility of

title, The improved certainty and security of title for those dealing in crown interests is

acknowledged, but does not diminish the disregard to freehold interest holders.

Although the formal extinguishment of resumption by crown grant without payment is

of legal significance, this represents little more than the law catching up with what had

long been a defunct State practice. Ally conclusion that this represented State regard for

property rights without compensation is diminished when considered alongside other

State practices, including at its most extreme the occasional preparedness of the

legislature to enact sui generis legislation for the purpose of defeating property rights

and without compensation. Similarly, it would be easy to conclude the State's

coriumitment to acquiring land for public works by agreement with the landowner rather

than by compulsory taking as a commitment of the State to regard a landowner's

property rights. The requirement that 90% of an offer be made as an advance payment

pending settlement of a claim, the replacement of the concept of damage due to

injurious affection with damage due to a reduction in value of the adjoining land, and

generous allowances for solatium, all represent a State regard for property rights.

However, there are also many factors indicating otherwise, such as the disadvantage that

acquisition by agreement instead of compulsory taking may present, The lack of

opportunity for an affected owner to challenge the merits of a proposed taking ensures

that the affected landowner is excluded from any participation in the detennination of

whether the State's taking is in the public interest. Despite this disregard, it appears that

Western Australia has fewer disputes regarding compensation for a State taking than

other States. State regard for property rights may partially explain tins, but this is only

relative at best.

A continuing disregard of a landowner's property is evidenced by the retrospective

confiscation of property without compensation. The broader definition of 'minerals'

under the Mining ACi 1978 may have also retrospectiveIy confiscated further substances

Similarly, the continued assertion of crown ownership over petroleum was extended to a

retrospective confiscation of geothennal resources and energy, without compensation to
268
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affected landowners, It remains to be seen whether potential greenhouse gas formations

and injection sites further impact on the properly rights of landowners. However,

despite the Crown's assertion of ownership, and the Government*s attempts to remove a

landowner's rights of veto, landowners have continued to enjoy broadly framed rights

of veto over surface mining, although the Petroleum d"d Geothermal Energy Resources

11ct 1967 is less favourable. The troubled legislative history of this veto, however,

would suggest that its survival cannot be assumed,

o

The Government's expanded vesting provisions have also exposed all surface water

usage beyond personal or domestic to the requirements of statutory licencing

Government attempts to abolish common law riparian rights once again higlilight the

vulnerability of a landholder. Althougli water licence holders may now enjoy quasi

property rights and compensation provisions for affected water rights have been much

improved, water users have been presented with new statutory duties to minimize

degradation, the possibility of directions which may override water rights to limit water

usage, and the express recognition that the public interest is a relevant consideration in

relation to the ternis set for the holding of a water licence, without corresponding

recognition of the landowner's interest. Perhaps of most long terni significance will be

WA's commitment to the National Water Initiative.

.

Further control and regulation over land use characterizes both planning and

environmental laws during this period. New concepts such as sustainability have

subjected land use to broader public interest considerations. The influence of planning

schemes has increased. Public interest conditions have become the nomi in relation to

development approvals, Compensation provisions for injurious affection arising from a

planning scheme appear more favourable to affected landowners than existed

previously, but other statutes may operate to deny compensation. Rights of appeal

against an unfavourable decision of the Coriumission have been widened, but still

remain subject to significant hurdles.

Environmental law has vested significant power in government authorities to control

land use. EIA processes, restrictions on land clearing, and heritage laws may operate to

divest a landowner of land use and development rights, without compensation. It

appears that the State has taken the view that the community interest in the environment

warrants the inclusion of coriumunity views regarding what private land developments

will be peruiitted



A final and most concerning matter is the apparent willingness of the State to prejudice

the interests of innocent parties vested with property rights in furtheranCG of public

interest agendas. For example, the Government's inclusion of the termination of old

strata schemes by majority agreement in its current strata refbnn agenda may represent

a newly emerging risk akin to 'private to private' eminent domain claims. Other

examples include the criminal law shift from a conviction-based regime for the

forfeiture of property to a non-conviction-based regime, the reinediation of

contaminated land, and the imposition of penalties without conviction with respect to

environmental laws, The absence of judicial discretion to aid justice and fairness is

alamiing regarding not only the forfeiture of property, but also the Court's treatment of

the prescribed heads of compensation in takings involving special circumstances. Where

a landowner affi=cted by the State seeks relief from a court, that relief will likely rest on

matters of statutory interpretation. Both these factors contribute to the State's overall

increasing departure from private interest perspectives of property.

.
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Chapter 7: Real Property Rights and the State of Western Australia:

Findings and implications

.

The principal aim of this thesis has been to present a study of the State's treatment of

property rights, and to determine whether there has been an increased disregard for real

properly rights in WA by the State, having regard to the treatment of private property

rights by the legislature and executive since 1829. A proposition advanced by this thesis

is that, subject to particular historical contexts and circumstances, the regulatory taking

or diminishment of a landowner's bundle of rights without a corresponding provision

for just ternis to the affected landowner is an indicator of State disregard for property

rights, The importance of this study has been established by the contextualisation of

property riglits, the identification of property rights as a human right, and contemporary

debate surrounding the State's regard for property rights. Fundamental concepts shaping

the State's treatment of properly rights, in particular land resumption as a proprietary

aspect of parliamentary sovereignty and the absence of any justiciable right to property,

provided the legal background to this study. Althougli absolute notions of property

rights are rejected, the construction of a landowner's property rights as nothing more

than a product of statute is also rejected on the basis that it was inconsistent with the

purpose and principles underpinning the Tonens system, and was inconsistent with the

contextualized significance of property rights.

Introduction

.

A review of literature on the State's regard for property rights in WA identified the need

to move away from the con^nonly narrow focussed enquiries to a broader focussed

enquiry in order to detennine the State's regard for property rights. Frequently

conflicting private interest and public interest perspectives were identified across the

literature, heavily influenced by whether the Store's regard was considered according to

common law notions of land, or from the perspective of land title as a product of statute.

Six common areas of focus were identified across both perspectives, being land tenure,

mineral rights, water rights, resumption, compensation (with particular attention to the

adequacy of compensation and just compensation) and injurious affection, planning



laws and environmental laws, These key areas have been the focus of enquiry across the

three distinct historical periods studied in the preceding chapters.

Areas of consensus emerged, such as public interest perspectives having been dominant

in shaping mineral rights and water rights, and that the resumption of land should not be

a precondition to the recovery of compensation when State processes diminish property

riglits. However, significant divisions within the literature were also identified, There

was little consensus on whether protection, if any, was required to address the State's

treatment of property rights, a point not surprising since there was also no consistent

position on whether compensation should be afforded to a landowner negatively

affected by PIaimiing and environmental laws. Deficiencies were also identified across

the literature. In particular, it was unclear whether the contemporary treatment of

property rights represented a fundamental shift in the State's regard for property rights,

and there was little attention given to WA*s colonial history. Attention to relevant legal

authority was also often unsatisfactory. Conclusions reached by much of the literature

were partisan, pushing either private interest or public interest perspectives without

sufficient acknowledgement of the other.

7.2

The preceding three chapters presented a transition from private interest perspectives to

public interest perspectives of property rights, with increasing State disregard for

property rights. The first period displayed a high regard for land tenure through

generous land regulations, a spirit of compromise with respect to the treatrnent of crown

gr. ant reservations and the pertonnance of location duties. Ifthe dominion of the State to

deal with property rights absolutely was better secured in 1865, it certainly was not

acted on, Public interest considerations such as tenure, platming and resumption were

accommodated without any substantial disturbance of property rights, through the use

of crown land grant reservations and land regulations. While the assertion of crown

ownership of minerals and the exploitation of minerals in private land is acknowledged,

restrictions and compensation provisions ensured property rights were mostly accounted

for in the State's pursuit of public interest considerations. By 1874, land title was being

granted which was indefteasible, subject only to limited express exceptions.

The second period revealed a very mixed State regard for property rights. New Land

Acts brought often improved crown grant terms, but the State was also willing to

displace property rights attaching to tenure through the exercise of crown powers.
272
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Provisions for resumption were expanded, but so too were the statutory ingredients for

compensation, although these fell short of reinstatement costs. Important foamres of this

period included new statutory controls over water rights and land use. Regard was

afforded to properly rights through the farmers' veto, and the collaborative approach

taken with respect to environmental matters. However, disregard was most evident in

the retrospective expropriation of property rights without compensation, as for example

with respect to petroleum, watercourse beds, and ability to deal with native fauna and

flora, and restrictions on subdivision and development rights attaching to land.

o

The third period revealed public interest considerations to be generally dominant in

shaping the State's regard for property rights. The occasional creation of quasi property

rights might benefit some landowners (e. g. water licences), and compensation

provisions were improved, particularly for a landowner suffi=ring injurious affection.

However, dominant public interest considerations more often heightened the State's

disregard of property rights. Landowners everywhere faced increasing statutory

exceptions to the indefeasibility of their land title. Significantly increased statutory

controls over a landowner's bundle of rights characterized planning and environmental

laws, with public interest considerations such as sustainability shaping land use

considerations. State disregard by the retrospective expropriation of property rights

without compensation continued with geothermal resources and energy, which process

may soon be extended to greenhouse gas formations and injection sites. Adoption of a

non-conviction-based statutory regime in criminal law and environmental law presented

a new State disregard of property rights in the pursuit of new public interest agendas, in

this case regarding criminal property confiscation, and land reinediation. A shift from a

collaborative approach with landowners in the second period to a punitive regime in the

third period is evident with environmental laws

.

7.3

From the broad enquiry undertaken by this thesis, it is now possible to go beyond the

conclusions made in relation to each of the six key areas studied and identify co, ,u, ,on

themes shaping the State's regard for property rights as a whole, rather than in

constittient parts. This chapter seeks to present a synthesis of themes shaping the State's

treatment of property rights. Conclusions in respect to these themes form the basis for

the final chapter of this thesis regarding law refbnn. Five identified themes are as

follows.

Common themes



7.3. I State regard for property rights is more about the political influence of

sectional interest groups, than principle

State regard for property rights, particularly from the second period onwards, reveals

that the treattnent of property rights has more to do with the political influence of

sectional interest groups, rather than any principled approach to property rights. While

this may be true of many other areas to which the legislature and executive turn their

minds, the ramifications are more significant when fundamental rights such as property

riglits are affected. Unlike many other matters receiving the legislature's and

executive's attention, property rights are a fundamental underpinning of our Western

society; it iniglit be thought, therefore, that the State's treatment of property rights

would be principled, rather than merely the outcome of political processes. However,

the study of property rights reveals the State's treatment of property rights to be often

unprincipled. This is not to suggest that politicians are without principles, or that the

State is inherently ill-disposed to property rights. indeed, collmion agreement across

private and public interest perspectives that resumption should be compensated, albeit

often inadequately, suggests that the political process will generally involve some

regard for property rights, However, key areas, such as planning and environmental

laws, show the State to increasingly consider public interest considerations to be

inconsistent with or to outweigh regard for property rights, rather than regarding the two

as consistent and not inherently incompatible.

A number of factors have contributed to and shaped the extent to which public interest

considerations have been considered to be either consonant with or apposite to private

property rights. Firstly, where persons likely to be affected by State processes have

constituted a powerful industry group, State regard for property rights is often

heightened. The State's regard towards mineral rights provides a case in point, with

lobbyists for farmers and prospectors shaping the State's treatment of the farmers' veto

in 1970. The protection of property rights provided a political platform for the defeat of

later State Government attempts to remove the farmers' veto in 1985, rather than there

being any principled approach shaping regard for properly rights. The same may also

explain the survival of water rights over surface waters within private land, the quasi

property rights now attaching to water licences, the Government's resistance to charging

water licence foes, and the provisions made for compensation regarding affected water

licences. The political influence of industry groups, however, may need to be

considered alongside the reduction and eventual abandonment of property as a

.

.
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qualification for franchise and election to Parliament. Given the high regard towards

property rights during the propertied franchise of the first period, the increasing later

disregard alongside the abandonment of property qualifications for franchise may be

more than coincidental. Research on the relationship between universal franchise and

State regard for property rights is required, however, to take this point any further

State disregard for property rights appears most evident in the pursuit of public interest

agendas such as plainitng, which resulted in the bundle of rights being diminished and

replaced by statutory provisions as illustrated with respect to the right of subdivision in

Lloyd v Robinso". Some caution must be exercised, however; since a more principled

approach to property rights might be indicated by other State processes. For example,

voluntary payments made by the State with respect to land resumption pursuant to

crown gi. ant ternis might evidence a principled regard for property rights, as might the

eventual extinguishment of resumption by crown grant reservation without payment or

the collaborative approach of the State with respect to environmental laws in the second

period. However, such characterization is ultimately problematic; a principled approach

to property rights would not tolerate the acquisition of property, either by voluntary

agreement or resumption, without a requirement of at least fair compensation to the

affected landowner. Voluntary State compensation without recourse to the terms of

crown reservation grants which the State could in the past have relied upon to avoid

compensation probably had more to do with widespread uricompensated resumption

being politically unsustainable than any principled approach to properly riglits, Were

the State's approach to property rights principled, the expropriation of land resources

such as petroleum, geothemnal energy, and native fauna and flora, the vesting of certain

land such as watercourse beds in the Crown, and the reduction of the bundle of rights

attaching to land, as for example with respect to subdivision and development, would

not have been without compensation to affected landowners, nor would the

expropriations have often been retrospective, given the accepted notion that

retrospectivity is unjust.

.

.

State disregard for property rights is also evident where the State seeks to influence the

distribution of property rights as a matter of public policy, All example was land policy

in the second period regarding closer settlements, group settlements and soldier

' See generally P Herzfeld and T Prince* Stuntiorv Internrei@tio, I Principles I, I AIMr"/^^.. The Lows of
'41/3!infra (Lawbook Co, 2014) [4.190]. However, note that retrospectivity may sometimes be unjust for
an individual but just upon a broader view: t10.81* citing George Hi, dso, I Lrd v 1/1/51ro/ian rimbe, .
rib, '^, s ' Union (1923) 32 CLR 413,434 (Isaacs I)



settlements. Other examples of an unprincipled approach of the State to property rights

abound. At its most extreme, it is evident in the possibility of sudden and dramatic

legislative shifts by the government of the day affecting property rights. The State

Government* s ultimately unsuccessful attempts to extinguish freehold tenure in 19/2

and coriumonlaw riparian rights in 19/2,19/4 and 1990 provide graphic examples

Alongside the ability of industry groups to shape the State's regard for property rights is

provision for third parties to participate in State decision-making processes affecting

land. Although the State has been often unwilling to open the exercise of its own

powers to participation by landowners affected by State processes, the State has been

increasingly willing to allow third parties to participate in State processes affecting a

landowner. ' External influences promoting public interest agendas affecting properly

rights are also evident. Examples include Australia's international obligations, which

provided the initial impetus for State refbmis with respect to the confiscation of crime-

derived property, international guidelines which shaped environmental planning such as

Bush Forever, and a national water policy now influencing State water policy.

Only with respect to certain rights of appeal does there appear to be a shift to a more

principled approach. Planntng appeals, for example, have shifted from de novo hearings

by the minister to SAT hearings, while heritage matters provide for only limited

ministerial appeal rights. This is not to suggest, however, that property rights will

receive any more regard by improved rights of appeal. Indeed, reduced ministerial

appeals may have simply distanced the political consequences of executive action away

from responsible ministers to external courts and tribunals.

7.3,2

The importance of property rights has been a repeated coriument by the courts across the

three periods. However, literature asserting that the common law safeguards property

rights or balances public and private interests with respect to property rights is

challenged. On the one hand, courts may be precluded from making any determination

The common law is only a limited protector of private property rights

See for example the Inability of a landowner to challenge land resumption by appeal to the Minister
until 1955* and the continuing inability of a landowner under the LAA to appeal to the Minister in relation
to matters of compensation

Examples include the consideration of submissions with respect to the entry of land upon a heritage
register, the community participation in the development of environmental protection policies, the ability
of any person to refer a significant proposal to the Minister concerning EIA, the submissions made by
members of the public with respect to draft environmental protection policies, and leave which may be
given by the SAT for third parties to intervene regarding planning matters: see chapter 6 of this thesis

.
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of what is for the coriumon good. ' The absence of a justiciable right to property as a

matter of parliamentary sovereignty, and the almost certain absence of any such

guarantee at coriumon law, has meant that, at least since 1865, no guarantee of

compensation has existed upon the State's resumption of property rights. instead, any

entitlement to compensation has, subject to constitutional arrangements, been a matter

of judicial construction of the relevant statutory provision.

Althougli legislation is not approached with any preconception of common law riglits

which may be affected by legislation ' a court will presume that Parliament did not

intend to interfere with property rights in the absence of clear intention, ' with vested
property rights being a fundamental right and of constitutional character. The exact

content and expression of the common law presumption appears unclear, but

legislation is presumed not to alienate vested proprietary interests without adequate

compensation. Consequently, through the interpretation of legislation, courts have

afforded some protection against the uricompensated expropriation of property rights. ''
Where regulation is in effect a deprivation, the statutory presumption that a 'proprietary

deprivation' must ordinarily be compensated may be applied. ' '

.

This thesis has revealed WA examples of the application of statutory presumptions. The

1899 decision of Dixor, v Throssell showed regard to what was considered just and

equitable in the construction of a statutory compensation provision. The survival of

common law riparian rights were upheld in Rapqy' v Peltos. More recently, the High

Court decision in Mond"roh E',!te, :prises confirrned that land cannot be resumed by a

.
' See generally K, hg v Joines (1972) 128 CLR 221,224 (Barwick CJ); Clark King & Co PI^ Lid v
^"strum, I IP^eat Board (1978) 21 ALR I, 23 (Barwick CJ), cited in P Ryan, Urban Develop",,"IL"w
@"dPolicy (The Law Book Co Limited, 1987), []. 201; see also WeSIMi"starB@"kL!d, Be, erley Boro"gh
COM"ci/ 119691 I QB 499* 533 (Salmon LJ)
' See finiho, ,y Lagoon Sinno" Ptv Lid v, bongi"@ILu"d Coinm, 'ss, 'oner (1987) 15 FCR 565,584 (Ryan
I)
' See e. g. Wits',, , wider, on (2002) 213 CLR 401, t1401 (Kirby I). Note also the presumption that
legislation does not limit the Crown's property rights: Commonwealth v Western Austinfia (1999) 196
CLR 392,411 (Gleeson CJ and Gaudron J).
' Momcilic v R (2011) 245 CLR I, [44] (Heydon I) (dissenting) and noted in P Herzfeld and T Prince,
Stormon, I"!e, prefotio" P, 'i"cmles (LBC, 2014) t4,351.
' Compare Cl^^sold v Per, ,y (1904) I CLR 363,373 (Grimth CJ) with W, Pion, ,ing Coin"lissio" v
Ternwood H, Idi"gs Ptv Lid (2004) 221 CLR 30, [43] (MCHugh J); see G MCLeod and A MCLeod, 'The
importance and nature of the presumption in favour of private property' (2009) 15 LGU 97,100; DC
Pearce and RS Geddes, Sinfulo, 711tie, prefoiio, I in AIMraliu (Lexis Nexis, 8" ed, 2014) 231.

Pearce and Geddes, ibid, t5,211, citing Commonweo/Ih v H@zelde//Lid (1918) 25 CLR 552
See e. g. R & R Fagzo/@,. ip4v Lid ,, For, @mono City Cowriei/ (2009) 254 ALR I, [401-[43] (French CJ).
K Gray, 'Can Environmental Regulation Constitute a Taking of Property at Common law?' (2007) 24

EPU 161,170



public authority to avoid other statutory obligations. Although the statutory

presumption against interference with vested property rights is not always strictly

expressed, " the reluctance by courts to find that legislation is to take away vested
property rights without compensation has been noted, despite changing perspectives on

land ownership. " Limitations or qualifications to a statutory right to compensation will

not be implied through statutory construction, where the ternis of the statute make no

such limitation or qualification, and a right of compensation will be construed with all

the generality that the statutory provision pennits,

The comfort afforded to a landowner by the principles of statutory interpretation quickly

falls away, however, where Parliament's intention is 'unambiguously clear. ' The

general principle against the construction of statutes that enables property rights to be

resumed without compensation provides no foundation for the reading down of

legislation that expressly takes away property rights without compensation, of which

many examples have been provided across the second and third periods, A court's

application of strict rules of construction may serve to denyjust compensation to a party

affected by State processes. " It appears unclear whether a statute providing for
unicornpensated expropriation is to be read with the same strictness as a statute which

provides for full compensation. '' Only occasionally does it seem that courts may
interpret legislation widely, notwithstanding that this may be a departure from the

uriambiguous meaning the legislation would otherwise have. " It may also be that the

' Munch, "h Enterpines Pty, Lrd , Wrt Plan"i"g Comintssi0" (201 on 240 CLR 409, t401 (French CJ,
Gummow, CTennan and Bell 11).
" See Ob^id, Vitro"ian U, bon Dewlopme"t Authority [2012] VsC 251, t921 (Cavanough I), comparing
R & R F"^,/", i Po, Ltd, Porrum@!I@ City Council (2009) 237 CLR 603,603,608 and 618^20 (French
CJ) with Mand"inh Emery, foes Pty, Lid , Wrt Plan",'"g Coinmissi0" (2010) 240 CLR 409, [321-[34]
(French CJ, Gummow, Crennan and Bell 11), and discussed in Pearce and Geddes, above n 8* [5.22],
Nibid, t5,211.
" See Kale, ing Pty, Lid " Noos" Shit Co""ci1 (2004) 207 ALR I, t311-t321 (MCHugh, Cuminow,
Hayne, Callinan and Heydon 11), cited in Obeid v Piero, fan Urban Dere!qpme"I^"thanfy, [2012] VsC
251 , t931.
'' Byopho v WeSIer" Australia (1990) 171 CLR I* 18 (Mason CJ* Deane, Dawson, Toohey, Gaudron and
MCHugh ,I). The legislature's clear intention to confiscate property will be applied, even if a different
interpretation is more consonant with property rights: Man^lidd " DPP (WA) (2005) 31 WAR 97, I 08
I09 (SIeytler P).
'' Lloyd v Robi, ISO" (1962) 107 CLR 142,154 (Kilto, Menzie and Owen 11). Note the application of the
statutory presumption against the interference with property rights will also riot prevent Parliament
subsequently amending legislation which has previously been strictly construed by the High Court in
defence of property rights: R & R Fazzol"ri Ply Lid I Forrq","flu City Council (2009) 237 CLR 603;
L",, d/Icy"in^ion Uus! Terms Cowlpe, ,sario, , lime, ,dine, ,I^of 2009 01SW).
re See e. g. Cad"in, Mints, a. for T, @, ISPor! [2001] WASC 309, [282] (ParkerI)
" Ob, id " Victoria" U, ,bon De, ,dop",,"! Anthori!v [2012] VsC 251, t931 (Cavanough J), discussed in
Pearce and Gaddes, above n 8, t5,221.
'' see Ghojd"" v Godi". Me, ,doz0 [2004] 2 AC 557, t321 (Lord Nicholls). The case concerned human
rights legislation. The case must be understood within the special context of human rights in the United
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Australian judiciary shares the American judiciary's fear that a damages remedy (or at

least a widened damages remedy) for regulatory takings will attract a multitude of

litigants.

The application of the statutory presumption will also not apply where legislation

requires the fortisiture of property. " A declaration of invalidity may depend upon a
finding that there was a remedy for what was done with owl power, such that only after

the availability of a remedy is decided may it be appropriate to declare a taking order for

land is invalid. " It may be be set by the problem of whether the mere regulation of
property riglits is sufficient to attract the operation of the rule, or where land is

surrendered in eXchange for the grant of statutory approvals. " Even where the
presumption operates in the favour of a landowner, Parliament may subsequently amend

legislation which has previously been strictly construedin defiance of property rights. ".

The prima facie presumption that legislation will not operate retrospectiveIy so as to

affect substantive rights is also subject to a sufficient indication of contrary intention

from the legislature. " Numerous examples of retrospective expropriations across the
second and third periods reinforce the limited comfort provided by this rule. Unlike all

other States, WA also has no statutory limitation on the retrospective operation of

delegated legislation. 27

.

Perhaps because of the absence of any constitutional restraint over the State's taking of

property, a critical appraisal of the importance of just compensation in the relationship

between State and citizen has been absent from case law affecting property rights in

WA. The Higli Court has commented that in the absence of a statutory provision

providing any legally enforceable obligation against the State, the 'ultimate sanction

must be political only. "' This is in marked contrast to the numerous and sometimes

Kingdom. The writer, however, notes the dissent of Lord Millet [66]. The writer acknowledges the work
of S Evans* 'Should Australian Bills of Rights Protect Property Rights?' (2006) 31 (1) 1111U 19,24 in
bringing this case to the writer's attention.

See WA Fiscel, 'Why are judges so wary of regulatory takings?' in HM Iacobs (ed), Private P, .operfy,
in the 21 Ce"!"17 (Edward Elgar Publishing Inc. 2004) 50

Pearce and Geddes, above n 8, t5,221.
Munch", h E, ,tern, ms Ptv Lid, \, 4 Planning Commission (2010) 240 CLR 409,428,429 (Hayne J).

' I'd Planning Coinmissio, , v reinwood (2004) 221 CLR 30,50 (MCHugh lit 68^19 (Gummow and
Hayne 11)

See e. g. R & R Fagzol@,, i Ply Lid v Par, .Qinoiiu C, !v COM"ci/ (2009) 237 CLR 603 ; L@,, d ACq"kirio, I
dust Terms Conipe"anno, darne, ,dine, ,! AC! 2009 01SW)
' See e. g. Man'en v MM, phy (1957) 96 CLR 261,291(Fullager I)
~ Pearce and Gaddes, above n 8, t10/11.

L/oyd " Roan, so, I (1962) 107 CLR 142,155 (Kitto, Menzies and Owen IJ).



critical pronouncements of the High Court with respect to Commonwealth relations.

The High Court might observe that WA legislation is draconian and unfair in the

treatment of property rights;" however, unless legislation excludes a fundamental

aspect of the judicial process" or is otherwise uriconstittitional, a landowner faced with
legislation manifesting a clear intention to take away property rights without

compensation has no remedy where the State processes are properly executed. While

legal, it is argued that this position not only is unjust, but also may bring into question

the very assumptions underpinming our society, since .. .the security of pre-existing

rights to. . .property is the great motive and object of individuals for associating with

governments, '

Other examples of the limited protection afforded by the coriumon law relate to the

State's ability to cause a nuisance in the carrying out of public works, where the

defendant demonstrates the nuisance was an 'inevitable' consequence of the authorised

undertaking and was not negligently pertbnned, Finally, the already qualified

protection that the common law provides with respect to property riglits may be filther

undermined by the legislature. For example, the present absence of any judicial

discretion under the LAA limits the court's ability to extend compensation wherejustice

requires. Ultimately, legislative authority over property rights is dominant, once land is
db h C 34granted by the Crown.

7.3.3 The increasing insecurity of land tenure

A consequence of the State's unprincipled treatment of property rights is the inherent

insecurity attaching to land tenure, The content of this theme concerns the State's

preparedness to exploit the vulnerability of land tenure to dilution or displacement by

the exercise of crown powers, while conversely being prepared to address any insecurity

that might exist with respect to crown land tenure. This theme is not an attempt to

'' See e. g. ICM Agric"hare v Commonwe"lib (2009) 240 CLR 140,208-209 (Heydon I); see also
Westmi, IslerB@"k Lid v Bever!q, Borough Cowriei1 [1969] I QB 499,521 (Danckwerts LJ)

Mon^/ield , DPP (W, I) (2005) 226 CLR 486,503 (Gleeson CJ, Cuminow, Kirby, Hayne and CTennan
11)
'' Banner! & Co jig F1^in) , DPP (WA) (2005) 31 WAR 212,222 (Malcolm CJ, Wheeler and MCLure 11).
'' Bloodgoad " Mohawk 18 Werid (NY) 9.31 AM Dec 314,354, cited in Ms Iacobs QC, The Law of
Rerun, PIJ'o17 ond Con!pensniio, , in Austin/in (LBC Information Services, 2"' ed, 2010) t1,101,
'' C Sappideen and P Vines, Fleming^. The Lqw @170, ts, (LBC, 10th ed, 2011), [21.220]. Howe, er, for
examples of where the exercise of a statutory power wrongfully interfered with properly rights, see Gq""I
, \^, I Gnu^401d Road Bon, d (1921) 23 WALR 36,39.10 (Northmo, e I) and loner , Shit of Perlh
[1971] WAR 56.60 (Jackson CJ) rioted in chapter 5 of this thesis, paragraphs 5.3(bXiii), fn 168.5.3(d), fn
226, and 5.5(c), fn 397. On the unfairness of the defence of statutory authority, see rock v SI John's
Men. opo/I'd, , Area Bogrd [1989] 2 SCR 1181, discussed in Sappideen and Vines, 161^,
'' See D Brown, 'The Grundnorms of Resumption' (1971) I0(2) UWrt Low Rel, 129,131

.



resurrect archaic notions of the absolute dominion of property, nor is it an admission

that interests in land are nothing more than the product of statute.

It might be thought that the insecurity of land tenure is umemarkable, Although the

reception of English common law brought rights which were inconsistent with property

rights being nothing more than a product of statute to the Colony, the early reception of

the doctrine of tenure firmly established the Crown's ownership over all land (qualified

only more recently by the recognition of native title), while the existence of resumption

as a proprietary aspect of sovereignty was also well established. What is remarkable,

however, is that it was the vesting of the management and control of waste lands in the

legislature with the grant of Responsible Governrrient that appears to be the source of

the subsequent realisation of insecurity with respect to land tenure. Debate over

Responsible Govenunent concerned crown land rather than private land. No evidence of

debate over regard for private property rights with respect to Responsible Government

was found; perhaps it was simply assumed.

.

The insecurity of tenure quickly emerges after Responsible Goven^nent, Previously, the

worst fear of a landowner was the strict enforcement of known crown reservations and

location duties. From the second period, new in finnities attaching to land emerged, with

the preparedness of the State to rely on new statutory provisions to defeat property

rights, even ifthe exercise of such powers were undiscoverable at the time of the crown

grant. A process of statutory interpretation enabled the tenns of land tenure set by land

regulations at the time of a crown grant to be displaced by later statutory provision, "

including retrospective expropriation. " The reluctance of appellate courts to detennine

constitutional arguments on the legislature's competency to pass laws diminishing

property rights granted previous to Responsible Govei, unent compounded the

in finnity of land tenure; it also reinforces the second theme considered above. Today,

environmental laws sternising land value and utility without compensation may not be

'd d 't t 'th t fl dt 39considered as inconsistent with prior crown grants of land tenure.

.

" See e. g. $7ee, e ,, M, wine, /b, Lo"ds (1904) 6 WALR 178,183 (Parker I)
'' See Moo, e und Sc, ,00pe ,, Stole of Wader, I, 41, stroll@ (1907) 5 CLR 326; \0, st, y rimbe, Ply Lid ,,
Slate of Wrt [1974] WAR 1/5.
'' MMU, ,d Rin7wa. y Co of \A Lid , Stole of \, and West Aumr@/top, Pen'o1e, ,", Ply Lid (1954) 57
WALR I .

'' Moo"e rind Sc, o0pe " State of WeSIer, I anat"Jin (1907) 5 CLR 326,341,343; SI@re of \A ,, Midl",, d
Rollw@y Co of W, Lid [1956] 3 ALL ER 272,279; but c. f. Sire, , ,, Minister 16, Lands (1904) 6 WALR
178; Ken"edy, ,MJ7iis, orjbr Works [1970] WAR 102.
an See Bone ,, Moihe, $h@w [2002] QCA 120,609,612 (MCPherson IA)



While the above examples indicate the State's willingness to exploit the infimiities

attaching to a landowner's tenure, the same cannot be said for infirmities which iniglit

attach to crown land title. This is evident in the State's preparedness to pass legislation
invalid.to retrospective Iy validate resumption processes which might have been

Another example is legislation barring claim of possessory title against crown land title,

while recognizing possessory title claims over a private landowner s title,

More contemporary examples of the infirmities of land tenure include the

uricompensated expropriation of resources, such as geothennal energy and resources,

and reduction in the extent of land ownership, as for example with respect to the

resumption of property in watercourse beds. increasing statutory exceptions to a

landowner's indefeasibility of title also compound the insecurity of land tenure. Thus,

the gi'ant of tenure did not guarantee the security of property riglits. By the third period,

tenure emerged as having something far from the regard accorded to it in the first

period, being vulnerable to multiple qualifications and change in the pursuit of public

interest considerations, A current proposal to permit the tennination of older strata

schemes confinns the currency of this phenomenon

Only rarely is there evidence of attempts to increase the security of land tenure in the

third period, as, for example, with limited improvements concerning strata title

entitlements, and improved certainty and security for dealings in crown land. The

extinguishment of resumption by crown grant reservation without payment evidences

acceptance of the importance of compensation. Exposure to the insecurity of land tenure

may be lessened where landowners make up a powerful industry body, as for example

with respect to the veto over land under cultivation noted in the first theme,

7.3.4 Public purposelimitatio"s regarding resumption

Land resumption qualified by a requirement of public works is a theme coriumon across

the three periods. " Although this requirement provides no guarantee that land once
resumed will be applied for that public purpose, the presence of this statutory

an See e. g. rulingI, p Foreshore LandAc! 2006 (WA).
'' s 15 LandAc! 1898 (WA); s 26(I) PI, b/ic Works ACi 1902 (WA); s 161 Load^dini"in, .orion ACi 1997
(WA)
' See e. g. the circumstances surrounding part of resumed land relating to the rollinglip Foreshore Land
kid 2006 (WA) considered in Western Australia, Panio"ronin, y Debates, Legislative Assembly, 7 April
2005 (Yallingup Foreshore Land Bill 2005 Second Reading) (Mr IA MCGinty, Attorney General)
Similarly, there is 00 legal requirement that where land is surrendered PUTSuant to conditions attaching to
a subdivision approval that the surrendered land be used for the purpose for which surrender was
required: see Lloyd v Robinsor, (1962) 107 CLR 142,155 (Kilto, Menzies and Owen 11).

.
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qualification demonstrates that land resumption processes have observed an essential

feature of resumption jurisprudence-that resumptions be for a public benefit. " The

presence of this qualification, therefore, provides qualified support for a State regard for

property rights.

The themes identified earlier, particularly that the State's treatment of property rights is

influenced by the political influence of sectional interest groups, suggest, however, that

the continuing presence of public purpose qualifications to resumption powers should

not be automatically assumed to be beyond the possible contemplation of removal by

the legislature, Section 43(I) of the Lands ACq"isI'trb"s 11ct 04T) is Illustrative,

providing 'the Minister may acquire land under this Act for any purpose whatsoever'.

Th ' I th t ' 't' 'f bj' ,44 in hThe provision no longer requires that acquisition is 'for public purpose'. in the

Gridiths case, " notices of the proposed acquisition of seven lots of crown land were
properly issued in order that the minister could then grant freehold or leasehold interests

for private pastoral, agricultural or commercial use. Although a majority of the High

Court found it unnecessary to detemiine whether there were limits to the scope of s

43, " and could find nothing to suggest that the land was being acquired for an ulterior
purpose, a majority held that the removal of the 'public purpose* requirement

conferred to the minister the power to acquire land privately owned solely to enable the

land to be sold or leased for another person's private use, " This was so even though the
LAA OJT) did not expressly so provide, Only Kirby I in dissent warned of the grave ills

that dispensing with public purpose limitations may bring, including the risks of

.

. '' See T Allen, The Right to Property in Commonwe"/Ih Cousin"11'0"s (Cambridge Studies in
International and Comparative Law, 2000), 14-15; see also E, ,tick v Corn, ,groin (1765) 19 Tr 1030, cited
in G Williams, S Brennan and A Lynch, Blockshield and Williams AUS", rift@" Consi, funori@! L@w &
Theory, Coinme"!ary & Materials (The Federation Press, 6th ed, 2014) [2.42], It also reflects the English
compulsory purchase theory of acquisition, wliich has* in the words of Blackstone, the 'general good of
the whole community' as the underlying justification: 1000bs, above n 32, [1.10], citing from K Davies,
Law of Coinp, 4150, y Purchase grid Con!palmiio", (Butterworths, 4'' ed, 1984) 6-7; see also R & R
Fag=o1@,'I Ply L, d v Porrum0!10 City Cormcil, Mac 's P!y Lid v Panningjig City Council (2009) 237 CLR
603, t401-t4/1 (French CJ).
'' see s 10, L@"chang"isintri ^mendme"IAci 1982 OJT); D Brown* Ln, IdAcq"kiri0, ,.. o11 exami"@!!on of
the principles of low governing the compulsory @cq, ,ismo" or restimpiio" of 10nd in Austinlio
(LexisNexis, 6'' ed, 2009) [1.15], states 'As to whether each oftlie meInbers of the territory's legislature
realised it was giving such wide power to its government is an urianswerable question. '
us G, !nth , Mi"Med^ Lands, Planning ""d the E, ,, i, unman! (2008) 235 CLR 232.
'' 16^^. 1301 (Gummow, Hayne and Heydon 11). Their Honours did not find it critical to their position
that the acquisition had been regarded by the Court of Appeal as a 'legitimate Territory purpose': t311
(Gummow, Hayne, and Heydon JJ).
' Ibid, t331 (Gummow, Hayne and Heydon IJ). Their Honours observed that an ulterior purpose would
make the exercise of power ostensible but riot real and referred to Sonirei, , Ply Lid I Metropolitan W@!e, .
Sewoge & Drainage 8001. d (1982) 56 ALJR 678.
us Ibid, [11 (Gleeson CJ); [34] (Cuminow, Hayne and Heydon JJ); [155] (Crennan I); c. f. contra t1721
(Kiefel I).



promoting unfair advantage to big business, cronyism, government corruption, and the

use of public funds for private profits. " If there is any reason for the Crown's taking of
one owner's private property for the benefit of another private owner, the reason for

sanctioning that expropriation must rest on the 'democratic will of the people as

expressed in Parliament, ,50

It might be argued that there should be no public purpose limitation on the ability of the

State to acquire property, since both the coriumon law and the legislature have long

countenanced the involuntary taking of one individual's property rights by another in

recognized circumstances. ' ' Adverse possession, for example, continues to be a
recognized exception to a landowner's indefeasibility of title which will, upon

satisftiction of the requisite limitation period, " extinguish a registered proprietor's land
title" without any requirement for payment of any compensation to the dispossessed

owner. Other examples include encroachment" and prescriptive rights. With company
shares '' a shareholder's right to retain shares is not absolute. Minority holdings can

be eliminated. " However, such qualifications to property rights present no case for the

co Ibid, [1191, [128], [131], [132], [133] , t1481, t1491 (Kirby I). The majority failed to address the
concerns raised by Kirby I, instead applying a literal reading of the LA, ,I OJT), Concerns similar to that of
Kithy I have been raised in the USA: see e. g. Keio v City QINe, " Lo"do".. 125 S. Ct. 2655 (2005), 2671
(0'Connor I, dissenting)

See Bullders Labo",^, s Federation QINS\, Min^^to, for Industrial Reiniio"s (1986) 7 NSWLR 372,
404 (Kithy P).
'' For example, the Imperial Parliament vested powers of compulsory acquisition in private companies.
Note, however, that these Acts were themselves subject to parliamentary scrutiny, thereby ensuring
acquisition in the public interest: see Allen, above n 43,15. Allen acknowledges that the public interest
was broadly defined. By 1845, private Acts had been replaced by the introduction of Inclosure
Commissioners: Iacobs, above n 32, [1.15], citing the Inclosure der 1845 (inc).
" S 68 Tm".$/^, of Land, ,I 1893 (WA); see also s 60 (1) T, @".$/@" of Land Her 1958 (Vic); c. f. co"!,@,
e. g. s 198 fund Title ^or 2000 OJT). Note, however that adverse possession has riot been treated
uniformly in Australia: see T Hunter, 'Uniform Torrens Title Legislation: is there a will and a way?'
(2010) 18^PU201,213.
'' In western Australia, the limitation period is 12 years: s 19 Limit@tio, IAc! 2005 (WA),
'' s 75 Limitation Act 2005 (WA). An application for registration as proprietor by the adverse possessor
can then be made: s 222 Train'sIer of Loind AC! 1893 (WA); c. f, COMro the former position that a mere
negati, e title existed: MCGe!"" & Fuch, b, chie" " Bull0" [1973] WAR 22,25.
'' See ss 122,123 Property Low ACi 1969 (WA); see also P O'Connor* 'The Private Taking of Land:
Adverse Possession, Encroachment by Buildings and Improvements Under a Mistake' (2006) 33 Un'A L
Rev 31 .

'' See the doctrine of lost modem grant in Pekelv mimich (1999) 21 WAR 24.28 (Templeman J);
Pres, ripti0, , 4.1 1832 (Imp)in Gang, intr \"icon (1994) 11 WAR 505,508 (Seaman I).
'' prior to issue, shares do riot exist as a piece of properly: FCTV SI Hde"s Fin, in 171C7) Pry Lid (1981)
146 CLR 336,427. Upon issue, shares are personal properly: s 1070A(I)(a) Co, poralions lief 2001
(Cth). However, shares do not give a shareholder any interest in the company's assets: M@cal, r@ v
No, the, ."IISs be Co Lid [1925] AC 619.
'' ASIC V DM Mc"@geme"i Ply Lid (2000) 199 CLR 321; Nic, 'OJT Resources Lid v Cult0 (1992) 8 ACSR
219; RF Austin & IM Rainsay, For. d's P, .incjp/us of Co, poralons Lm, , (Butterworths, 13th ed, 2007)
[24,350].
'' See e. g. Pt 6A. I* PI6A. 2, Cow, oralio"s Act 2001 (Cth). Note that adherence to the statutory procedure
is required, unless there are otherwise exceptional circumstances: Gambolio v IVCPLid (1995) 182 CLR
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State acquiring property rights for a private purpose, With a private party, there is no

expectation that the party will act other than out of self-interest within the law, while

with the State, the doctrine of responsible governnient requires that the executive be

responsible to the legislature, " Ministers are ultimately responsible to the people. "
Where the law permits the acquisition of private property of one individual by another,

there have been underlying policy reasons and/or special protection afforded to the

property owner, which are not relevant to State land resumption. For example, adverse

possession ' . . . prohibits stale claims brought by the original owner; second, it grants

repose to the adverse possessor; third, it encourages the development of otherwise idle

property; and finally, it grants title in the equitable owner of the land. '

o
Protection is afforded through the requirement that adverse possession must be 'open

not secret; peaceful, not by force. .."' and the probable requirement in WA that the

adverse possessor must demonstrate acts that are inconsistent with the true owner's

enjoyment of the land. A 12-yearlimitation period of continuous adverse possessionis

432. The common law prevented takeover bids in favour of dissenting shareholders on the basis that this
would involve the 'involuntary acquisition by a private interest of the property of another-an exceptional
interference with rights of individual ownership': Blue Metal Industries Ltd v Diney (1969) 1/7 CLR 651,
659 (Lord Mortis of Borth-Y-Gest), referred to in IA Renard and 10 Santamaria, T@kern, ors onof
Recoins!iruciio"s in I'Msir@Ii@ (Butterworths, 1990), [1202]. Australian courts have resisted this approach,
regarding the language of Australia's statutory company law regime on compulsory acquisition as
'commercial, rather than juristic': Austinli@" Consolidated Press L!d v flusrr@Ii@" Napspri"! Mills
Holdings Lid (1960) 105 CLR 473, cited in Renard & Santamaria, above; see also Austinlio" Secur, 'ties
and Investmen!s Commission , DB Maneg^meat Pty Ltd (2000) 199 CLR 321,339-340 (Gleeson CJ,
Gaudron, Gummow, Hayne and Callinan 11), in Renard & Santamaria* above. For those reasons* and
others, the modification powers of the Australian Securities and Investments Commission (now s 669
Coworoiio"s kid 2001 (Cth)) apply to compulsory acquisition without any restrictive implied common
law limitations,

'' See P Keyzer, Principles of Australian ConstitutionOILow (LexisNexis, 3'' ed, 2010) [1.12], citing
Brown v West (1990) 169 CLR 195,205 (Mason CJ, Brennan, Deane, Dawson and Toohey 11). For a
discussion of the doctrine of responsible government and the trend towards greater parliamentary control
over executive government, see I Uhr, 'Parliament and the Executive' (2004) 25 (1) Ade! Low Rev 51.
'' Keyzer, ibid, citing Non Sowh Wales v Burdo!ph (1934) 52 CLR 455,509 (Dixon I).
'' N Elfant, 'Compensation for the Involuntary Transfer of Property Between Private Parties: Application
of a Liability Rule to the Law of Adverse Possession* (1984) 79 N0,71^western Unii, ers, 'ty L Rev 758,758,
760, Note, however that the diverse treatment of adverse possession in Australia may be indicative of the
doctrine's merits (orlack thereof), resting on conflicting Inatters of public policy: see DK Irving, 'Should
the Law Recognize the Acquisition of Title by Adverse Possession?' (1994) 2 APU112,1/9; see also B
Edgeworth, 'Adverse Possession, Prescription and Their Reform in Australian law' (2007) 15 (1) APU I.
co P Butt, Land Law (LBC, 6th ed* 2010), [2213]* citing Mule@/,. v, , Car"@ino, .e Ply Lid [1974] 2 NSWLR
464,475 (Bowen CJ); see also Western Australian Land Information Authority, L@,, d rifles Regis, ,21no"
Pr@c, ice Mq, 11/@I, edition 9.0 (March 2010) [9.2.4] on the necessary requirements for proving possessory
title.

'' clonalIVJo, ,es (1909) 8 CLR133,140(Grimth CJ); Radonic/I I, Radonich [1999] WASC165,163,
173 (Parker I); but c. f. contra, milliereo City Council v Abboi@, Ige/0 [2009] VsCA 188* t61 (h) (Ashley
and Redlich IJA and Kyrou A1A); see Butt, Ib^^, [2223]. The matter rests upon whether Leig/, v locks
(1879) 5 Ex D 264 should be followed.
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also prescribed, " ensuring that a registered proprietor should have ample opportunity to
prevent the accrual of that cause of action. The adjustment of property rights with

encroaclunent and mistakes as to the boundary or identity of land does not enable the

acquisition of land by a neighbour against the owner's will, without 'sufficient reason',

'' and compensation may be awarded. '' In the case of easements by prescription, the
law 'clothes the fact with riglit. "' in the case of the elimination of minority
shareholdings, the threat of a takeover assists in ensuring that companies are best

managed to return value to their shareholders. " The bidder must already hold a
prescribed percentage of the shares, " and the shareholder can challenge the bidder's
notice to acquire the shares on grounds that the shareholder has not been offered fair

value for the shares. ' All affected shareholder is entitled to receive payment for the

acquired shares at the bid price, 72

Current government proposals with respect to the terniination of older strata schemes by

majority rather than the unanimous agreement of lot owners may suggest a new shift by

circuitous means to extinguish property Tights by effectiveIy vesting a power of

extinguishment with individuals. However, presence of public purpose limitations

across the three periods, and the application of the Northern Territory legislation to

crown land rather than freehold, suggests that the likelihood of wider 'private to private'

land acquisition threatening private property rights is remote. Nevertheless, the

Northern Territory experience calmot be ignored. Gr4fi'ith may yet provide fertile ground

for private to private expropriation by the Crown becoming attractive to State

legislatures.

73.5 A flawed approach to compensation

A final related theme is the flawed approach to the matter of compensation to a

landowner affected by State processes. Firstly, the legislature*s approach to

'' ss 19,65 Limitation der 2005 (WA). This may be extended in the case of minors and those under
disability: see Part 3 Limitation kid 2005 (WA).
6' Exporte run ^chie, berg [1984] I Qd R 160,164 (CarterI).
'' In Western Australia, see s 122 (4) and 123 (5) Property LUTV ACi 1969 (WA),
00 Butt, abo, e n 63, [1663]* citing Moody , SIeggles (1879) 12 Ch D 261,265 (Fry I),
'' R Baxt, K F1etcher and S Endman, Comumiio"s und, 330ci@noms CdSes glad Maleriols (Butterworths,
9th ed, 2003) 116.11,
'0 s 661A Co, poralions AC12001 (Cth).
'' s 661E(2) Co, p0,21no, ,sad 2001 (Cth); see also s 667C,
'' s 661c Co, po, tino, ,SACi2001 (Cth). Note, however, that the court may be unwilling to determineifa
shareholder has been offered a fair valuation for the shares, as required by s 661E(2): see Re One':, on
Oldham andAdqms Lid [1968] Ch 17 discussed in Baxt at al* above n 69, [16.22]

This possibility was considered by Kevin Gray prior to the decision of the High Court in the Gridiths
case, in K Gray, 'There's NO Place Like Home!' (2007) (I I) (1) town, "/ of South Pqcyic L@w 73.85-87

286

.

.



compensation can be best characterized as piecemeal; many takings are coinpensable to

some extent, but not all. On the other hand, the impact of some regulatory controls over

property rights is coinpensable, such as injurious affection from planning schemes, but

other controls, particularly relating to planning and environmental laws, are not,

A general consensus within much of the literature is that resumption as a precondition

to compensation when State processes impact on property rights is unsound. This view

is maintained. If properly rights are one of the fundamental underpinnings of our

society, then a focus upon the object over which property rights are exercised, instead of

the rights, must surely be flawed. In WA, statutory provision on the taking of an interest

in land as the basis of an entitlement to compensation is flawed because the focus has

consistently been on the esia!e in land, " rather than on the various property rights
attaching to that estate. Accordingly, compensation still depends much upon whether

the affected landowner establishes a taking of an interest in land by the extinguishment

of that interest. The contextualis ation of property riglits in chapter 2 established that it is

the property rights attaching to an estate in land such as alienability and possession that

underpin the importance of property for our society, rather than the estate per se. While

an estate-based compensation system was less problematic when there were few

regulations restricting properly rights in the first period, increasing regulatory

restrictions from the second period has left the basis of compensation antiquated and

unsatisfactory. Unsatisfactory consequences of a focus on the taking of an interest in

land by extinguishment are illustrated by the difficulty with respect to establishing a

taking regarding State corridor rights and the difficulty in establishing an entitlement to

compensation when land use is restricted by regulation but the estate remains intact.

The focussing of statutory compensation provisions on the taking of an interest in land

may also serve public interest perspectives of property; an enquiry into whether there

has been the taking of an interest in land requires the identification of an estate in land

which itself is tied to the doctrine of tenure and the State ownership of land.

.

.

The State's treatment of compensation is also unsatisfactory from public interest

perspectives, particularly regarding the failure to recover betiemient from landowners

where the value of land is increased by local government expenditure. As a matter of

principle, just consideration of the State and the landowner must require that

landowners be compensated where property riglits are diminished, while property

owners also account to the State where their property rights are benefited. The State's

' See e. g. the definition of 'interest' in ss 151(I)and 202, La, Id^d, "mist, .atto, 14ci 1997 (\,).



failure to recover betterment suggests that difficulties identified in the literature with

respect to recovery have not been addressed and require further close investigation.

Common public interest perspectives which object to compensation for the mere

regulation of property rights on the basis of cost are also hollow, when considered

alongside the failure to recover for bettennent, That legislative provision for the

recovery of betterment is already in existence is significant when attention is turned to

the funding of the various refomis for the protection of properly rights considered in

chapter 8.

A further notable feature of the State's approach to compensation is the absence of any

guarantee of compensation as a matter of constitutional or statutory provision; in

art' I , there is no re uirement that coin ensation be 'ust '' des ite ublic benefitsparticular, there is no requirement that compensation be just, despite public benefits

that may be secured by the State. instead, the legislature has focused upon statutory

provisions prescribing the ingredients of compensation upon the taking of an interest in

land. These typically have been land value, loss or damage, injurious affection and

severance, and solatium, As to the absence of a guarantee of just compensation, this is

umemarkable to the extent that it has already been the subject of coriument as discussed

in the literature review. However, the research undertaken with respect to compensation

makes a contribution to existing literature in a number of respects. Firstly, the often

polarised partisan perspectives with respect to the question of just compensation may be

less warranted than previously thought. Although the absence of just compensation has

been a concern more consonant with private interest rather than public interest

perspectives, a requirement of just compensation at least by statutory provision may

actually align with public interest perspectives. For example, a requirement of just

compensation may protect the State from the unintended consequences of legislation,

such as the double recovery of compensation" or the recovery of compensation for
matters beyond a landowner's entitlements. " The absence of a requirement that
compensation be just suggests that the law will continue to fall short of both private and

Reference 10 'just' in s 241 (6) bill is framed too narrowly to impose a requirement of just
compensation. Assertion by the State Government that 'there are well-established common law rules to
require that there be just compensation' (Western Australia, Parliamentary Debates, Legislaiive
Assembly, 27 November 2014, Mr C Barriert, Premier, on Land Acquisition Legislation Amendment
(Compensation) Bill 2014) are probably incorrect; but see Burnsi@ Della-redo11n v Store Plop, "ing
Commitssio". Supreme Court of Western Australia Compensation Court 2 of 1986, N0 3 of 1986
BC8800828, 16.

See e. g. Ceri",^, Ministerfor Tm, ,^por! (2001) WASC 309, t1991(ParkerI)
See for example the use of the farmers' veto to secure compensation indirectly for crown mineral

values and paragraph 6.46 (b) of this thesis.
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public interest perspectives with respect to compensation, since fairness is not

guaranteed,

A contribution to the question of whether compensation should be provided by statutory

provision, or whether an entrenched guarantee is required, is also made by the research

undertaken, and further considered in chapter 8. From the second period, general

compensation provisions under the relevant land acts have provided a qualified

entitlement to compensation only, since property rights may be taken by other

legislation which separately prescribes whether compensation is available This point is

now reinforced by the absence of any provision under the LAA for judicial discretion

with respect to special circumstances, State agreements may override statutory

entitlements, and in the extreme, legal proceedings together with accrued compensation

entitlements may be defeated by retrospective legislation. ' The ultimate vulnerability

of property rights to a legislature and executive detemiined to disregard a landowner's

property rights is accordingly manifi=st in the absence of any guarantee of just

compensation.

.

7.4

Broadly focussed research across land tenure, mineral rights, water rights, resumption,

compensation, and planning and environmental laws has enabled the State's treatment

of a landowner's property rights to be studied as a whole, rather than in constituent

parts. Although property rights may be seen to be respected by the State when attention

is narrowly focussed on particular areas, there is a concerning State disregard for a

landowner's property rights when regard is had to the whole, The importance of

property rights to society is not limited to the State's regard towards constituent parts of

a landowner's property rights such as water or mineral rights, but instead requires that

property rights be considered as a whole.

Conclusion

.

Although the common law presumptions of statutory interpretation reflect the

importance of the security of property rights, regard for parliamentary sovereignty has

left the secutity of property rights in the lap of the legislature. While most State takings

of interests in land have been accompanied by statutory provision for compensation, the

same cannot be said for the regulation of property rights falling short of the taking of an

interest in land, where, with the exception of injurious affection arising from planning

schemes, compensation is often not provided for,

See fulling, !p Foresho, .e Load Her 2006 (WA).



The retrospective expropriation of property rights by the legislature and executive in the

pursuit of public interest agendas, with no provision for compensation to affected

landowners, reveals an unprincipled State approach to property rights. Although not yet

realized, that approach has the capacity to remove public purpose limitations to State

land resumption processes, The consequent vulnerability of property rights is reinforced

by the ability of State processes to diminish the security of land tenure, and the absence

of any requirement that a landowner affected by State processes be treated justly, On the

basis that the expropriation of property rights without any requirement that the affi=cted

landowner be compensated justly is inconsistent with the importance of the security of

property rights to our society, it is concluded that law refonn is required to ensure that

landowners are treated justly when affected by State processes and to secure the

fundamental underpinnings of property rights to our society,

As to whether there has been a change in the State's regard for property rights and, if so,

from when, it calmot be said that State disregard for property rights is a new experience.

The practice of retrospective expropriation of property rights without compensation was

an established practice from early in the second period. What has changed, however, are

dominant public interest perspectives of property rights from the third period, which

find their expression in comprehensive planming and environmental laws which may

curtail the enjoyment of a landowner's bundle of rights, without attracting

compensation provisions that attach to the taking of an interest in land.

.
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Chapter 8: Real Property Rights and the State of Western Australia:

Law reform options

The contextual is ation of property rights has identified the fundamental importance of

the security of properly rights. However, this thesis found the State to increasingly

disregard a landowner's property rights in the pursuit of public interest agendas,

particularly when the impact of state processes is considered as a whole rather than in

constituent parts. All unprincipled state approach to property rights, the very qualified

protection afforded by the courts to property rights through common law presumptions

with respect to statutory interpretation, the infimiities attaching to land tenure, the

inherent limitations of statutory provision for compensation requiring a taking of

interest in land, and the absence of any requirement that a landowner affected by state

process be compensated justly, all serve to highlight the vulnerability of property rights,

Introduction.

.

Consideration of law reform for the protection of property rights such as the adoption of

an overriding requirement that compensation for resumption be on just terms or that

there be an Gritrenched constitutional requirement of just tenns is not new. The literature

review identified a range of private and public interest perspectives on law reform, but

these perspectives have not produced any consensus on what reform should be

undertaken. Guided by the four identified themes shaping the State's treatment of

property rights, this chapter considers refonn options and proposals. Given the

previously identified State disregard of property rights, this chapter focuses chiefly

upon reform affecting the legislative process which may either improve regard for, or

limit disregard of, property rights by the legislature and executive. To the extent that

this or any other law refbnn considered herein creates new costs to the State, the

possibility that such costs could be diluted or offset by the activation of existing

statutory provision for the charging of betterment should be considered

o

8.2

Ally law refonn to protect property rights can be classified by whether that protection is

to be Gritrenched as a limitation upon Parliament, partially entrenched, or riot

entrenched. Law reform is considered below in this classification. '

The classification of law reform

At the outset, the writer wishes to acknowledge that the structure and focus of this chapter with respect
to reform regarding property rights legislation and scrutiny committees has been inspired by S Evans,
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8.2. I Non-e"trenched reform

The enactment of a bill to protect property rights by Parliament requires only a simple

majority (i. e. half of the total vote of members present and voting) of both the

Legislative Assembly and the Legislative Council, ' By the same process, however, the
protection this bill affords once proclaimed may also be amended or repealed by the

passage of a further bill by Parliament, a not insignificant risk given that most bills

presented to Parliament are sponsored by ministers. Non-Gritrenched law reform may

take several fomis.

Unentrenched law reform may occur by the amendment of existing statutory provision.

in 2014, the Government acknowledged that ',.. in some cases current legislation does

not strike a balance between the interests of affected landholders and the interests of the

broader community. " The Government announced legislative amendment to ensure that

landholders are justly compensated for the adverse impacts of government action,

together with planning and environmental law reforms.

Legislation Amendment Acts

The Land Acquisition Legislation Amendment (Compensation) Bill 2014 (WA)

proposes that the statutory ingredients of compensation under the LA, ,I be applied to

justly compensate a person from whom an interest in land is taken. Curiously, the

Government stated:

... this bill will enshrine in the LAA the requirement that compensation be

provided to landholders on just tenns. Although in practice there are well-

established common law rules to require that there be just compensation, the

'Constitutional Property Rights in Australia: Reconciling Individual Rights and the Common Good' in T
Campbell, I Goldswoithy and A Stone (eds), Projecting Rights Witho"I " Bill of Rights (Ashgate, 2006)
Ch 8.

' Parliament of Western Australia, Standing Order 125 (LA) and Standing Order 77 (LC)
' See e. g. N Miragliotta, U, ,de, wandi"g the We3/@rin muslintr@" Constitution: A Guide for Begi, ,"ers
(Proclamation Day Grants Report* 2002) 34, noting that between 80'0 and 90'0 of Bills receive
ministerial sponsor through the management of the legislative timetable by the party with a majority
support in the Legislative Assembly. The author cites The Par/i@men, of We$1er" 4,131, tiffo DJ:gest
(Legislative Assembly, Perth, Volume 27,1999-2000)
' Western Australia, Poplinme, ,!", y Debates, Legislative Assembly, 27 November 2014,8993 (Land
Acquisition Legislation Amendment (Compensation) Bill 2014, Second Reading) (Mr CJ BarrierI,
Premier)
s Ibid.
' See Clause 4 Land Acquisition Legislation Amendment (Compensation) Bill 2014 (WA). The bill
responds to recommendations from the Law Reform Commission of WA, Con!pens"!ion for Injurious
Afarlion, Final Rayo, '! (Project N0 98, July 2008)
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insertion of an express reference to just ternis will ensure that all parties must

recognise this.

Of significance is the government's admission that the introduction of a requirement of

just ternis will not create new costs.

Amending legislation, such as this bill, however, is problematic. Firstly, the requirement

of just compensation is hardly 'enshrined' since the LAA may be amended by nonnal

legislative processes, Aside from the almost certainly wrong assertion that well-

established common law rules require just compensation, the bill seeks to address

compensation to affected landowners within the flawed framework of the LAA.

Although provision is made for just compensation, the bill continues to confine the

detemiination of the amount of compensation solely to the matters referred to in s 241

of the LA, I\.. '' The taking of an interest in land as a precondition to compensation is also
not disturbed, although the bill does make improved provision with respect to the taking

of an interest in land by removing some existing impediments regarding recovery for

injurious affection, ' ' However, where land is part of a subdivision, the landholder
cannot claim compensation for injurious affection resulting from public works required

as a condition of the subdivision* since the benefit of subdivision is considered to

outweigh the injurious affection. '' This ignores the State's previous uricompensated

expropriation of the right to subdivide. The bill also improves the State's position

concerning set off for enhancement. " indeed, the bill has been criticised for legitimising
state intrusions over property rights,

.

.
A possible further approach for the protection of property rights is for amending

legislation to broaden the farmers' veto under the Mining 11ct 1978 so that landowners

' Western Australia, Parliamentary Debotes, Legislative Assembly, 27 November 2014,8993 (Land
Acquisition Legislation Amendment (Compensation) Bill 2014, Second Reading) (Mr CJ Barnett,
Premier)
a Ibid.

See chapter 2 of this thesis, paragraph 2.2. I(d); c. f. conir@ 801,131q Dell@-,'edov@ v Slate Planning
Con, mission. Supreme Court of Western Australia Compensation Court 2 of 1986, N0 3 of 1986
BC8800828,16 (Pidgeon I, Mr Gauntlett and Mr Myer).
'' See clause 4 Land Acquisition Legislation Amendment (Compensation) Bill2014 (WA)
' ' See clauses 7, 11, 14 Land Acquisition Legislation Amendment (Compensation) Bill 2014 (WA)
Losses arising from loss of enjoyment or amenity value* or a change in the aesthetic environment, with
respect to works from energy operators and water agencies, are now provided for
'' See 'Explanatory Memorandum'. Land Acquisition Legislation Amendment (Compensation) Bill2014,
and clauses 4,7.11 and 14 of the Bill
' See clause 4 Land Acquisition Legislation Amendment (Compensation) Bill2014; proposed sections
241 (7) and 8A; Explanatory Memorandum. However, note this proposed change accords with
recommendations 11 and 12 of the Law Reform Commission ofWA, FlingJRepori, above n 6,30,32.81

J Strutt and J Kagi, 'Liberal MP says party's properly rights policy 'theft" ABCNeivs Online, 28
November 2014.



have a veto* for example, with respect to petroleum projects. However, the politics

attaching to the farmers' veto suggests this would not offer any long term certainty for

the protection of property rights and would at best afford piecemeal protection. All

improved mandatory land access code to ensure that landowners and industry are on an

equal platform for the negotiation of access to land for on shore petroleum mining is a

further alternative.

Amending legislation might begin addressing the concerns identified earlier regarding

criminal property confiscation legislation by shifting away from a non-conviction based

forfeiture regime, and guided by the consideration of the rule of law

The protection of property rights might also be aided by for the narrowing or effective

abolition of cornmon law principles which continue to make property rights vulnerable

to State intrusions, as for example, regarding the common law defence of statutory

authority. "A narrowing of the defence might be achieved by the adoption of a 'practical

impossibility test' which requirements include that it must be 'practically impossible'

for the public activity to be camed out without causing the nuisance, for the defence to

apply,

Amending Acts are ultimately, however, unlikely to remedy the inherently flawed

approach to compensation identified in the last chapter, where they fail to disturb

fundamental principles underpinning the State's approach to compensation. However, if

regard is had to other jurisdictions where property rights have received greater regard,

amending acts may better improve state regard for property rights. The approach of

commonwealth legislation" to property rights offjars some insight. Although not devoid

See discussion of the Lock the Gates Alliance in Western Australia, Pqr"amenr@DJ Debates,
Legislative Council, 14 May 2015,3677b-3686a, (HDn I Boydell).
''1bid. Hon J Boydell proposes amendment to s 17 Petroleum and Geolherma/ Energy Resoz, Fees ACr
1967 (WA).

See N Skead and S Murray, 'The Politics of Proceeds of Crime Legislation' (2015) 38 UNSWU 455,
479. The authors argue for legislation which 'should aim to be clear. avoid retrospective operation, allow
for fair processes constraining arbitrary or unrestrained power and be amenable to judicial monitoring. '
'' See C Sappideen and P Vines, Fleming :, The Lm" of 701.1s, (LBC, 10th ed* 2011), [21,220] and chapter
7 of this thesis, [73.2], For Canadian authority questioning the appropriateness of the common law
defence of statutory authority, see rock v SI John 's Ale". onom@", 4100 Born, d [1989] 2 SCR 1181; (1989)
64 DLR (4th) 620,647 (La Forest and Dickson CJ), discussed in ib, ^,
'' Ibid, fn 244. Fleming refers to the Canadian legal scholar Klar, Tort Low (Carse11,4th ed, 2008) 739 that
the 'practical impossibility test* will make establishment of the statutory defence 'very difficult',

Commonwealth legislation has been as follows: Property/br Public Pulposes ACq"milo, I ACi 1901;
Lands lingt, kirio" ACi 1906 (Cth); Lands xing, ,isinon Act 1912 (Cth); Lands ACqtiisii, b, I ACi 1955 (Cth);
Lands ling!, ismo, I ACi 1989 (Cth). This legislation, unlike its state counterpart, is subject to the
Commonwealth Constitution. There has never been a finding that the Commonwealth Acts offended
Commonwealth constitutional requirements: see D Brown, Lulld ACqi, ismo, I. . on examination of the
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of problems, " coriumonwealth land acquisition appears to have caused few

compensation claims in WA. " Protection to landowners has included that all notices of
acquisitions be presented to Parliament, " which could declare a notification void '' and

that a landowner in receipt of a pre-acquisition declaration may apply for a ministerial

reconsideration of the declaration, " and a review of the declaration. " Considerations to

be taken into account upon review include 'whether there is some other means of

accommodating the relevant authority's needs'." In this respect, coriumonwealth pre-
acquisition procedures show greater regard for property rights than WA laws, where

failing ministerial review, a challenge to the taking of land is often restricted to

questions of statutory interpretation. Unlike the LAA, there is no requirement that the

.
principles of law governing the coinp"fooly @cq"ismo" or rerun!PIio" of I@, xi in AMr@Ii@ (LexisNexis,
6th ed, 2009)11.121.

See for example the findings of inadequacy with respect to injurious affection as regards the Working
Party on Compensation for Land Acquired or Adversely Affected by Works or Use by Public Authorities,
First Report (Department of Services and Properly, 1975) 5758. Onlyin 1955 was provision made that
the Commonwealth must first invite the owner to sell the land before acquiring the land by compulsory
process: us 9(I)and 10(I) L@"of$ Jingu, :sino" ACi 1955 (Cth), but note s 9(8) which permitted the minister
to avoid this requirement upon certification of 'special reasons'. In that regard, see lones v
Coin", on wealth 0102) ( 1964) I 12 CLR 206.
'' see e. g. Australian Law Reform Commission L@"ds ^cq"intro" and Coinpe"anno", Report N0 14
(Australian Government Publishing Service, Canberra, 1980). The Report did reveals that for the period
1971 to 1979, Western Australia had the smallest number of compensation claims for compulsory
acquisition against the Commonwealth compared with other states and territories: 13, Table B. WA had
22 compensation claims settled with no court writ, while the highest, NSW, had 1,520 such claims.
Nearly 100'0 of all Commonwealth acquisitions in Western Australia during the 1970s were by
agreement, rather than by compulsory process. Sooncer v Commonwe@!!h (1907) 5 CLR 4/8 which
concerned the resumption of land for the fortification of Fremantle harbour is the only WA reported case
found by the writer regarding Commonwealth acquisition of WA private land.
'' s 6(3) property/b, P"the P", pores A, gin, tin" der 1901 (Cth); 15(3) Land, ACq"hit, bin der 1906
(Clh); s 12(I) Lands Acquisition lief 1955 (Cth), Note where land is not dealt with under prescribed pre-
acquisition procedures, ministerial certification is required so that the acquisition 'would be a standard
commercial transaction': s 52 La"ds ^co"inno" I'd 1989 (Cth); see also the former s 11 Lunch
Acquisition Act 1955 (Cth).
" S 12(I) Propertyfor Public PI, ,poses Acquisition ,or 1901 (Cth); s 19 L""ds Acquisition, ct 1906
(Cth); s 12(2) L@"ds Hey"ismo" Adj955 (Cth). A landowner suffering loss from the notification or the
exercise of the minister's powers was entitled to compensation: see s 12(I ) of the 1901 Act; see also SI9
of the 1906 Act; s 120) of the 1955 Act.

S 26(I) Lands xing"inito" AC! 1989 (Cth).
Ibid, s 28(I), The application for review is made to the Administrative Appeals Tribunal. Note*

however, a declaration will riot be reviewable where it is declared to be essential for the implementation
of policy (see s 22(6)) or where the minister certifies that the land is required urgently (s 240)). Provision
under s 24 for the acquisition of land where urgently required does riot exclude the rules of procedural
fairness: see S, v Tumor (2004) 136 FCR 259, [106]. n is riot possible to have a site-specific policy
under s 22(5) because this would deprive a landowner of the right of review contemplated by the Act: see
Lepp, ',, gran Pastor. "! C, Ftp Ltd, Del?IQf, dini"minting Sen, ices (1990) 23 FCR 148.1f the minister
rejects the Tribunal's recommendations, a statement of reasons must be tabled before Parliament: s 33(3)
Lands ACqi, ism'on ACr 1989 (Cth). Note no provision is made for Parliament to declare a pre-acquisition
declaration void; c. f. the former s 12(2) kinds ACq!, inno, , ACi1955 (Cth).

S 31(l)(f) Lands Acornsi!ion ACr 1989 (Cth).
See e. g. Mond, ,inh E, ,!e, pr, :, us Ply Ltd v \A Plan, rillg Conimissi0, I (2010) 240 CLR 409,421. Note,

however, that It has been suggested that Commonwealth pre-acquisition procedures may afford to the
landowner too much consideration: see D Brown, 'New legislation governing Commonwealth
Resumption' (February, 1990) The Pander, 14.
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acquiring authority initially state the market value of the land, thereby potentially

disadvantaging the claimant.

Of most significance is the requirement that the acquisition of land is made on just

ternis. " Regard must be had to all relevant matters as will justly compensate the

claimant. ' ' This includes regard to losses beyond land valuation principles. Where the

acquisition includes the owner's principal place of residence, additional payment

provisions for an indexed amount" and for compensation to enable the occupation of a
reasonably equivalent dwelling apply.

Limitations attaching to refonn througli amending legislation may be diminished by sui

generis taking legislation. Most notable is the recent private member's bill, Taking of

Property on Just Tenris Bill2014, " which is expressed to bind the State. This bill
requires that taking of property by public authorities be on just ternis. Property is

defined to be 'property of every kind. ., and any interest in property'. The bill is not

Taking Legislation

Brown, ib^^, 15. Note, however, s 70(I)(c) Lands Acquisition AC! 1989 (Cth).
See e. g. s 31(I) L@"d, ,cq"wilto" AC! 1955 (Cth). See for example Alba"y " Coinmo"wenth (1976) 60

LGl<A 287,317-318(Jacob I) that the statutory rate of interest did riot infringe s 51(xxxi) of the
Constitution (Cth), Note, however, the suggestion that a landowner faced with the resumption of land by
the State would probably receive the same compensation whether the resumption was exercised by the
State of Western Australia or by the Commonwealth under the 1955 Act: see D Brown, Land, cq"kirio"
(Butterworths, 2"' ed, 1983) t1,041. Note also EF Downing 'Some Aspects of Compensation' (1966) 7(3)
U\A Law Review 352,361, who states that although the Commonwealth provisions provided only for
value of land taken plus damage for severance and injurious affection, the courts always took into account
the various matters dealt with by statutory provision in the Public Works AC! 1902 (WA).
'' See s 55(I) and 93 L@"ds Acquisition ^ct 1989 (Cth), This extends to the mere exercise of powers
under Part 111 of the Act without acquisition of the land: s 95 of the 1989 Act. No such requirement of just
compensation Is found in s 19(I) of the 1955 Act. Brown* above n 28,14, acknowledges the possibility
that in some cases, a landowner may get more compensation under the 1989 Act than under the former
1955 Act. In his latest text, Brownleaves the question open: see D Brown, La, ,dAcq, ,isit, bin (Lexisnexis,
6th ed, 2009) t1,121.
'' See s 55(2)(c) Lands day"ismo" rid 1955 (Cth) regarding '... any loss, injury, or damage suffered or
expenses reasonably incurred by the person': see Brown, above n 28,15.
33 s 61(2)(a) Lands Acquisition ^ct 1955 (Cth).
34 16^^, s 61 (2Xb).
'' see also Western Australia, Pm. !miner topy Debaies* Legislative Assembly, 25 June 2014,4597.

14 Taking of Property on Just Terms Bill2014 (WA). The Bill also purports to bind the Crown 'so far
as the legislative power of the Slate permits'. The bill is said to be necessary because 'our state
Constitution is deficient' when it comes to protecting properly rights: Western Australia, P@rli@"Juniorv
Debates, Legislative Assembly, 13 August 2015,5330b (Mr Murray Conyer, on the reason for restoring
the Bill to the Legislative Assembly Notice Paper).

06 Taking of Property on Just Terms Bill2014 (WA). Other taking legislation that has been proposed
includes compensation based on 'the amount equivalent to any reduction in the fair market value of the
property*: see c1 19(21 Private Property Protection Bill2004 (Qld).
'' 03 Taking of Property on Just Terms Bill2014 (WA). This is far wider than other taking legislaiion
that has been proposed in Australia. See, for example, the Private Property Protection Bill2003 (Qld)
This restricted private property to land, including any interest in land, and a right to take or use water: d
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confined to land resumption; 'take' includes 'to lower the value of property, or to

restrict the use and enjoyment of property by its owner. "' Althougli not entrenched, the

bill 'applies in addition to any other law, excluding taxation or a penalty',"

The bill's provisions are most advantageous. Although the possibility of overreach is

acknowledged, " this risk is inherent in any legal reform until interpreted by the courts,

and merely reinforces the need to draft any provision with exactness. Many of the

limitations attaching to the compensation provisions of legislation considered across the

preceding chapters could be overcome by the requirement that just ternis be afforded,

not only upon the extinguishment of a property interest, but also whenever a public

authority restricts the use or enjoyment of property or lowers the value thereof With a

single provision, disregard presented by statutory restrictions such as planning and

environmental laws to property riglits is overcome by the bill. However, the assumption

that the bill is merely a restatemerit of coriumon law principles '' is wrong,
.

The significance of the bill is evident when compared with earlier proposed taking

legislation in Queensland. " There, proposed taking legislation merely provided for 'the
proper consideration of the impact of legislation on private property, and for payment of

compensation for the impact. ' The bill defined 'private property impact legislation' as

legislation that has the 'effect of diminishing, removing or restricting a person's rights

to the lawful use or enjoyment of the person's private property. ' A private property

impact statement was to be presented before any such proposed legislation was

presented to Parliament. " All affected property owner might lodge an objection

o 3(I) Private Property Protection Bill2003 (Qld); see also of 3(I) Private Property Protection Bill2004
(Qld),
'' 03 Taking of Property on Just Terms Bill2014 (WA). This is wider than other proposed taking
legislation, such as c1 I9(I) Private Properly Protection Bill2004 (Qld) which provided for compensation
arising from 'diminishing, removing or restricting of the person's rights to the lawful use or enjoyment. ..'
'' ci s(I) Taking of Properly on Just Terms Bill2014 (WA). Note this qualification may be unnecessary
Regarding matters of taxation, penalty and criminal forfeiture, the imposition of a requirement of tiust'
terms '.. .is not concerned with laws in connection with whichjust terms is an inconsistent or incongruous
notion'^ 7h^,, phon, ", , Con, monw, @Ith of, ", tram (2006) 225 CLR 101,124 (Gummow, Kithy,
Hayne, Heydon and Crennan JJ).
'' On the problems of overreach, see generally B Edgeworth* 'Indefeasibility and Overriding statutes: an
attempted SOILition' (2009) 83 AU 655,657.
" See Western Australia, P"rimme"in, y Deb@Ies* Legislative Assembly, 25 June 2014,4597.
" Summary Case for a Slate Property Takings grid IMSI Compensation Biff, annexed to Taking of
Property on Just Terms Bill2014 (WA)
" Private Property Protection Bill2003 (Qld); Private Property Protection Bill2004 (Qld)
us 0 4 Private Property Protection Bill2004 (Qld).
'' Ibid, CIS(2); see also c16(2) in relation to subordinate legislation. The contents of the private properly
impact statement were prescribed, and importantly included 'an examination of the alternatives to
causing, through the proposed legislation, the rights any person has to the lawful use or enjoyment of the
person's private property to be diminished, removed orrestricted'; c17(I)(f)



regarding the contents of a private property impact statement. However, provision for

a private property impact study was criticised as 'superficial', because any court that

ordered redrafting of legislation may require the responsible department 'to have regard

t ri' I r evidence iven b ex ert witriesses in the hearin of the ob'ection' '' theto particular evidence given by expert witriesses in the hearing of the objection', the

process thereby being at the risk of influence by interest groups at the expense of

others"' The costs associated with private property impact statements may also have

been problematic. " While this bill would likely have compelled the executive to
consider more fully the impact of proposed legislation, whether regulatory or by

expropriation, a failure to comply with the requirements of a property impact study did

not aff;ect the validity of legislation, nor did it create rights or enforceable obligations

upon the State with respect to private property impact studies.

Although the fate of the WA bill is yet to be detemiined, ' passage through Parliament
appears unlikely given the Government's already declared approaches to protecting

property rights through the Land Acquisition Legislation Amendment (Compensation)

Bill2014 and the Pn^@te Property Rights Charter. Difficulties in securing support for

the Queensland bill" also may not bode well for the WA bill. The availability of

4Ibid, d 9(I, .
'' See CIS 5-8 Private Property Protection Bill2003 (Qld); see also CIS 5-8 Private Properly Protection
Bill2004 (Qld).
'' a 15(2) Finale Property Protection Bill2003 (Qld); c1 15(2) Private Property Protection Bill2004
(Qld). The involvement of a court in the legislative process is also undesirable as a matter of principle,
but it does assist in securing drafting independently of the Executive: see Evans, 'Constitutional Properly
Rights in Australia', above n I* Ch 8,219.
So Evans, ibid, Ch 8,218.
'' The experience of similar American taking statutes suggests that the administrative burden of the
required impact assessments may outweigh the marginal benefits likely to be produced from such
assessments: see MW Cordes* 'Leapfrogging the Constitution: The Rise of State Takings legislation*
(1997) 24 Ecology Low gnu"!,"ly 187,241. The uniier acknowledges S Evans in bringing this article to
the writer's attention. However, note that with respect to the Queensland bill, the explanatory notes to the
Bill indicated that the cost to the government 'will be more than justified by the benefits of the
legislation': Private Property Protection Bill2003 (Qld) Explanatory Notes, I; see also Private Properly
Protection Bill 2004 (Qld), I. Cost has also been an argument raised by the Government of Western
Australia in the past as a reason for riot making compensation more widely available to landowners
affected by the State: see e. g. Government of Western Australia, Response of the We8/@n, ^ustmlia"
Gol, eminent 10 the We'reni Allstr"I^^" Legisl@!Ive Coll"of I Sinndi"g Commitiee on Pub"c Adminisirutio, ,
mrd F1hq"ce in relation to Ihe Imp@ci of Stole Govern"Ianl lidio, Is and Processes o, , the Use and
E, !joyme"! of Freehold ond Ledsehold Landi" Western AMs, fang, 8. Such objections generally ignore the
possibility of raising state review via betterment charges: see e. g. the former s 11 (2) Town Pin""jing rind
Deus/opme, ,I, c! 1928 (WA); s 184 Planning and Dewlop", eat Her 2005 (WA). LA Stein, P"intrrt, , of
Planning Law (Oxford University Press, 2008) 16, notes betterment charges are riot levied in WA.
'' 0 I7 private Property Protection Bill2003 (Qld); c1 17 Private Property Protection Bill2004 (Qld).
'' The Taking of Property on Just Terms Bill2014 (WA) was restored to the Legislative Assembly Notice
Paper on 13 August 2015, following its removal on 11 August 2015: see Western Australia,
Pathome", cry Debates, Legislative Assembly, I3 August 2015,5330b.
'' private property Protection Bill 2003 (Qld); Private Property Protection Bill2004 (Qld). The 2003 Bill
lapsed on 13 January 2004, and a motion that the 2004 Bill be read a second time was resolved in the
negative: Queensland, Purl^^mentorv Debates, Legislative Assembly, 18 August 2004, 1948, 1966
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compensation cast so widely may also attract much opposition from public interest

perspectives considered in chapter 3. As with the Queensland bill, the compensation

provisions may also make Parliament averse to any further regulating of private

property rights, despite other public benefits that may flow from that regulation. " One
possible solution might be offered by taking legislation in the United States where some

statutes set a certain percentage diminution in value '' while another state, Florida, only
requires compensation where the State 'inordinately burden[s] real property use. "' in
the United States, it has been suggested that the more open-ended position of Florida is

referable, asitbette acco odatesco t' bl' d t ' t t 58preferable, as it better accommodates competing public and private interests. '

.

(c)

Human riglits legislation may provide for the greater protection of private property

rights. Coriumonwealth human rights legislation is a possibility" and may offjar some
advantage. For example, while a Commonwealth Bill of Rights might be unentrenched,

it may have the effect of entrenclmient as regards the States, since a Coriumonwealth bill

of rights applied to state legislation would render conflicting state legislation

moperative under s I 09 of the Constitution. " However, Commonwealth constitutional

power to pass legislation which includes a 'right to property' would require a

Commonwealth head of power to do so, which has been doubted, except using the

external affairs power. " The inclusion of a 'right to property' was included within a
recoinmended federal human rights dialogue model" but was not acted on by the
Federal Government, " For these reasons, attention is instead focussed on State human

Human rights and the 'dialogue model'

. (Private Property Protection Bill 2004 and Land Acquisition Amendment Bill 2004-Second Reading-
Cognate Debate),
'' Evans, .Constitutional Property Rightsin Australia', above n I, 218-219 and footnote 1/9.
'' This is generally set between 10 per cent and 50 per cent: see ibid, 218, fn 1/8.
'' see FLA. STAT, ANN 70.001 (2) (West Sunp. 1997), cited in Cordes, above n 51,238. 'InordinateIy
burdened' is defined to mean that the landowner is 'permanently unable to attain the reasonable
investment-backed expectations[s]' for the property, or that the landowner 'bears permanently a
disproporiionate share of a burden imposed for the good of the public, which in fairness should be borne
by the public allarge': FLA. STAT. ANN 70,001 (3)(e)* cited in Cordes. above n 51,218.
58 cordes, above n 51,238-241.
' See e. g. Human Rights Bill 1973 which was based upon the jin!email0"o1 Cove, ,""I on Civila, Id
Pointco/ Rights, opened for signature 16 December 1966* 999 UNTS 171 (entered into force 23 March
1976). The Billlapsed in 1974: see G Williams, 'The Federal Parliament and the Protection of Human
Rights' (Research paper 2,1998-1999, Law and Bills Digest Group, 11 May 1999) 9

G Winter10n, 'All Australian Rights Council' (2001) 24 UNSWL@wlowing/ 792,793, citing by way of
example the draft statutory bill of rights by the Hawke Government

Castan Centre for Human Rights Law, 'Submission to the National Human Rights Consultation on a
Bill of Rights for Australia' (Monash University, Melbourne) t6,191.

National Human Rights Consultation Committee, National Humid, , Rights Consu"@, 10/1 Rayo, t
(September 2009) Rec 25.
'' See Commonwealth of Australia, 4113/1@fro's Human Righis Flumework (2010). For a summary of the
Framework, see IMCGinty, 'A Human Rights Act for Australia' (2010) 12 UND^LR I, 11 12



rights legislation adopting the 'dialogue model', which has been proposed in

already adopted in Victoria. 65

The 'dialogue model' seeks to promote a dialogue between the executive, Parliament

and the judiciary concerning recognised human riglits, " and as such shares some
similarities with the Private Property Protection Bill (Qld) considered above. Statements

of compatibility must be tabled with all bills introduced into Parliament. " So far as is
possible, statutory provisions must be interpreted in a way which is compatible with

recognised human rights, " However, courts may adopt a narrow approach and require
that there be ambiguity before applying such a requirement. Under the Victorian

Charter, Parliament may expressly override the human rights provisions, and a

declaration of inconsistent interpretation does not create in any person any legal right or

create any civil cause of action. " In WA, it was contemplated that where an inconsistent
written law would result in a declaration of incompatibility, this would not create any

enforceable rights or cause of action or affect the validity of the inconsistent law.

While government agencies were required to act coinpatibly with human rights, a

breach of a human right did not create any effective enforceable rights or cause of

action.

The treatment of property has not been consistent under the 'dialogue model'.

Although the draft WA bill did not expressly include property rights, " a consultation

WA64 and

'' Consultation Committee for a Proposed Human Rights Act, ^ \A H"in"" Rights der. Report of the
Consultoiio" Coinmii, ee for @ Proposed HMMa, I Righ!s kid 010vember, 2007) 14,331; see also G
Williams, *A Charter of Rights for Western Australia*, (October 2007) Institute of Advanced SI"dies,
Issue 6, University of Western Australia
'' s 20 Charter of Human Rights ondRespo"sibilii, ^s for 2006 (Vic).
'' On the purposes of the Churler ofH"mum Rights grid Re$ponsib^^^ties rid 2006 (Vic), see s I(2) of that
Act

'' See e. g. s 28 Churler ofHt, inari Rights ondRespo"sib^^tries, ci 2006 (Vic); see also s 12A Subordr"ate
Legisla!ion lid 1994 (Vic).
'' See e. g. s 32(I) Charter of HMM@" Rights ond Respo"sibilii, ',, AC! 2006 (Vic); see also s 30 H"in@,,
Rights Act 2004 (ACT).
'' see e. g. IF V ACT Commissioner/br Housing [2005] ACTSC 80 discussed in C Evans and S Evans,
^,, sir"lion Bills 91Righ, s, Ihe Law offhe Victoria" Charter and Ihe Act Human Rights ACr (LexisNexis,
2008) [3.8]; c. f. contr" the broader approach in Kingsleji's Chicken v Queensla"dIn\, es!", eat Cowor@lion
[2006] ACTCA 9.52, in C Evans and S Evans, above, t3.91
'' ss 31and 36(5)(b) Charter ofH"",@,, Rights cadRespo, ,^ibi"!in, ,t 2006 (Vic).
71 Ibid, s 36(5)(b).
72 cj 36(2) Human Rights Bill2007 (WA)
73 Ibid, of 37(2).
74 Ibid, C1 40
'' See ibid, CIS 29(2) and 40. This is similar to the Victorian position: see s 31 Charter of HMMo" Rights
@11d Respo"sthi/illes Her 2006 (Vic).
'' In Tasmania, the Tanmania Law Reform Institute has recommended that there should be a right not to
be deprived of properly except on fair andjust terms, which right should be expressed in general terms to
ensure that it covers deprivations of properly by any means and in relation to all forms of properly, and
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co, ,u, ,ittee recommended that a human rights act be enacted by the State legislatore,

which included the recognition of 'the right not to be deprived of property other than in

accordance with the law, and on just tenns'." There was some inconsistency, however,

in this recommendation given the committee stated that such a right could be modelled

on s 20 of the Victorian Charter, " while at the same time stating that there should be an
express right to compensation. " The Victorian Charter affords procedural fairness only
to the holder of private property rights faced with a deprivation of human rights, with no

open-ended right to compensation for property deprivation. ' ' The protection of property
rights is also potentially limited by the qualification 'in accordance with the law', the

usefulness of which is questionable. " Compulsory acquisition without compensation
and without the acquisition being subject to reasonable limits is left open. " Provided
that the executive acts within its power when resuming property, the circumstances

where the right might be invoked appear limited. " The Victoriari Gove, ,unent does,
however, appear to recognize the possibility that the arbitrary or capricious deprivation

of property could offend s 20. '5

.

Although the dialogiie model has certain advantages concerning legislative

determination" and govenrrnent decision-making '' it is ultimately ill-equipped to

.

without any in built specific limitations: Tasmania Law Reform Institute, ^ Charter of Rights for
rosin@",'a (Report N0 10, October 2007) [416.21]. Queensland rejected the inclusion of property rights in
proposed human rights legislation: Legal, Constitutional and Administrative Review Committee, The
Prese, 'vano" and Enhanceme"! of Individual Is Rights and F, eedo", s in Queensland. ' Shornd Queensland
Adop, a Billof'Rights? (Queensland Legislative Assembly, November 1998). In the ACT, property rights
are not included within Part 3, H"man Rights Act 2004 (ACT), but s 23(I)(a) flustro!ion Coyii@I Territory
Sey'Goven, mewlAct 1988 (Cth) already provided for the acquisition of property on just terms.

In the context of privacy, the Bill recognized the right of a person not to have the family home
unlawfuly or atbitrorily interfered with: s 3(5)(b) Chine, ofH"man Rights a"dRe, po"sibili!ies AC! 2006
(Vic); of I I Human Rights Bill 2007 (WA).

Consultation Committee for a Proposed Human Rights Act* above n 64,143.31.
'' S 20 provides: 'A person must riot be deprived of his or her property other than in accordance with
law. *

'' Consultation Committee for a Proposed Human Rights Act, above n 64, t4.3.21.
'' See National Human Rights Consultation Committee, Rights, Respo"sibil^ties and Respeci Glove in her
2005) 12.4.31. The Charter adopts those recommendations.
'~ National Human Rights Consultation Committee* Cons, ,nano, , Report, above n 62, 369. See
hitp' WWW. humanrightsconsultation. gov. au WWW nhrcc/R. WPAttach. nsffVAP (4CA02151F94FFB778A
DAEC2E6EA86530)~NHRC Report (Chapter 15). pdfi$filet. IHRC Report (Chapter 15). pdf.
'' See the comments of the Tasmania Law Reform Institute, above n 76; s 7(2) of the Victorian Charter.
'' c Evans and S Evans, above n 69, [1.10].
'' Ibid, citing Statement of Compatibility on Confiscation Amendment Bill 2007 (Vic) (Victoria,
Legislative Assembly, 8 August 2007).
'' See generally I Webber, 'A Modest (but Robust) Defence of Statutory Bills of Rights' in T Campbell, I
Goldsworthy and A Stone (eds), Proiecii"g Rights W, Than! @ Bill of Righis (Ashgate, 2006), Ch 11,275-
283. Webber concludes (283-284) that statutory bills promote the process of attention and revision in the
process of legislative determination, without the division created in institutional roles by entrenched bills.

G Williams, 'Who best protects rights: legislatures or 111e courts? Implications for the bill of rights
debate: The case for a role for the judiciary* (LegislQi"yes a"d the Pro^Cri'on of HMM@,, Rights
hite, ?!@florid/ COILit!yence. University of Melbourne, 20-22 July 2006),



provide any meaningful protection to private property rights. Firstly, the dialogue model

varies in the extent to which property rights are included. Secondly, the recognition of

human rights remains subservient to parliamentary sovereignty, since legislation may

override human rights by declaration. " Thirdly, a dialogue model often relies on a
parliamentary scrutiny committee to report compatibility, which reports may rarely be

referred to in parliamentary debates, " and which do not consider issues of government
policy. " Finally, the experience of overseas jurisdictions may not be encouraging.
Canada, which has a similar legal tradition of adherence to parliamentary sovereignty,

enacted the unentrenched Can@atom Bill of Rights in 1960, " which recognised the

enjoyment of property as a human right. The Bill probably had no impact on the

protection of private property rights, possibly because it only guaranteed due process of

law. " Human rights legislation may also have unintended consequences, with

insufficient consideration as to how a charter or bill of rights may impact on the

coriumon law.

'' See Victoria, Pornume"ton, Debates, Legislative Assembly, 4 May 2006, 1289* 1293 (Second
Reading-Charter of Human Rights and Responsibilities Bill) (Mr Hulls, A-G), and in particular s 31
Charter of HMM@" Rights and Respo", thinties for 2006 (Vic). Notwithstanding, however, dialogue
models have been criticised on the basis that they represent a challenge to democracy and the rule of law:

A Zimmerman, 'The Wrongs with a Charter of Rights for Victoria'see

hitp: WWW, saltshakers. org. au/take-action/campaigns/completed-campaigns/299-c-vic-charter-offights.
In the writer's respectful opinion, however, this charge is only sustained against s 3 of the Human Rights
Act 1998 (us), which has been increasingly applied by English Courts to give priority to the
interpretation of laws consistent with recognized human rights over parliamentary intent: see H
Charles worth, 'Human Rights and Statutory Interpretation' in S Corcoran & S Bottomley (eds),
Internreii"gsm, "res (The Federation Press, 2005), 106-1/4. .
'' See e. g. s 38(2) Human Righ!sad 2004 (ACT).
'' c Evans and S Evans, above n 69, t2,351.
in Ihid, [241].
'' See, MCBean, 'The Implications of Entrenching Property Rights in Section 7 of the Charter of Rights'
(1988) 26 (3) 416er, a Law Ran'on 548,567. Note that the Canadian Bill of Rights is the predecessor to
the Gritrenched Charter of Rights and Freedoms, under the Can"of" ACr 1982 (U. K), s 11.
'' See s (1)(a) Canadian BillqfRighi, R'S. C, 1970, App. 111, cited in ibid, 548, Note that the subsequent
Charter of Rights makes no provision for property rights.

T Allen, The Righi to Property in Commonwealth Consul", ions (Cambridge Studies in International
and Comparative Law, 2000)* 70. The Bill also applied in the federal legislative field and with reference
to individuals only: see PW Augustine, 'Protection of the Right to Property Under the Canadian Charter
of Rights and Freedoms' (1986) 18 Onmun L Rev 55.65.

See ACT Bill of Rights Consultative Committee, roninrds @,, ACT Htimo, , Rights ACi (May 2003)
t2,721. By way of example, in the United Kingdom, it was thought for some time that possessory title
might be inconsistent with recognised human rights: I^ Pye (0. ^for41 Ltd , Untied K, 7, gdon, 120051
EC}ER 921; c. f. co, ,Iru I^ pre (Oxfordl Lid " Untied K, ,, gadm t20071 ECHR 700 up holding ad^erse
possession on the basis Ihai this was a permissible control of land use in the public interest. However, in
Australia, possessory title would be unlikely to be affected: see B Edgeworth, 'Adverse Possession and
human rights: The last act in J A Pye (Oxford) Ltd v United Kingdom' (2007) 15 APU I 07.

.

.



All alternative or complement to human rights legislation" is to prescribe by statutory
terms of reference that parliamentary committees scrutinize bills to delerrnine whether

bills are inconsistent with fundamental rights. in Queensland, the Scrutiny of

Legislation Committee is directed to consider whether 'legislation has sufficient regard

to rights and liberties of individuals' '' which includes whether property is compulsorily
acquired with fair compensation, " The Australian Senate Scrutiny of Bills Committee"
has recognized that bills should not readily override fundamental rights, including

private property rights, without full compensation. ''' The use of scrutiny committees

may overcome many of the objections to the judicial review of a bill of rights, because a

consideration of these rights remains part of the parliamentary process, while still

stimulating careful consideration of the merits of bills which infringe upon fundamental

rights.

Scr"tiny Committees

o

There are no specific statutory criteria in WA against which the Standing Coriumittee on

Legislation of the Legislative Council is to consider legislation, It is desirable that

similar statutory criterion to Queensland be introduced in WA so as to bring private

property rights to the fore in the scrutiny of legislation. "' However, this model will not
secure the protection of private property rights. Scrutiny committees do not guarantee

rights, and may ftivour parliamentary supremacy at the expense of the judicial

.
See e. g. B Horngan, 'Improving Legislative Scrutiny of proposed laws to Enhance Basic Rights,

Parliamentary Democracy, and the Quality of Law-Making' in T Campbell, I Goldsworthy and A Stone
(ads), P, ore, !ing R, ^hi, Wrth, "I " Bill of Rights (A^hg^to, 2006), Ch 3.76-78 on the Human R, ^his ACi
2004 (ACr) and the Standing Committee on Legal Affairs; see also C Evans and S Evans, above n 69,
[2.35]-t2,371
'' s 103 Parliament of Queensl@"d'or 2001 (Qld); see also Evans, 'Constitutional Property Rights in
Australia', above n I, Ch 8,215
'' See s 4(3) Legislative Standards 11ct 1992 (Qld) which provides that 'Whether legislation has sufficient
regard to rights and liberties of individuals depends on whether the legislation. ..(i) provides for the
compulsory acquisition of property only with fair compensation;'

See Senate Standing Order 24(I)(a) (Parliament of Australia) on the appointment of a standing
committee for the scrutiny of Bills.

See Evans* 'Constitutional Properly Rights in Australia', above n I, Ch 8,216, citing Commonwealth.
Senq!e Standing Coinmiiteejbr ,he Scrutiny of Bills (n. d. ), 17th Report of 1992, in First to Twentieth
Reports of 1992 (Canberra, AGPS), 23.

' See JL Hiebert, 'A Hybrid Approach to Protect Rights? An Argument in Favour of Supplementing
Canadian Judicial Review with Australia's Model of Parliamentary Scrutiny' (1998) 26 Fed L Rev 115,
I 15-I 16.

On the benefits of this scrutiny more generally, see Horngan, above n 96, Ch 3
Hiebert, above n 101, 137. Hiebert goes so far as to say that 'the very idea that rights can be

guaranteed is simplistic and misleading'. The writer respectfully disagrees* since there are many rights
guaranteed by the law, with only the scope and application of that right being a matter for parliamentary
debate andjudicial review



enforcement of rights. ''' The Queensland experience demonstrates that a parliamentary
scrutiny committee is unable to prevent the passage of legislation which erodes private

property rights without compensation. As observed by Mackenzie J on the Legislative

Standa"ds Art 1992 (Qld)

Two things may be said about the Act, One is that it is not an Gritrenched piece

of legislation. Legislation inconsistent with it may therefore, as a matter of

ordinary principle, be passed by Parliament, The second is that s 23(I )(f) of the

Act clearly implies that Parliament is not prohibited from considering a Bill

inconsistent with fundamental legislative principles. All that is required is a

statement in an Explanatory Note for the Bill explaining the reason for the

inconsistency with fundamental legislative principles,

The influence of Commonwealth scrutiny committees on parliamentary debate has been

noted, "' althougli that influence is not always effectual. '''The Commonwealth Senate
Committee acknowledged that Parliament retains the ultimate power to override

fundamental rights. ''' Ultimately, although desirable, parliamentary review of
legislation is an inadequate substitute for the judicial enforceability of rights.

(e)

A State Riglits Council has been proposed as a more viable alternative to a

parliamentary committee for the protection of rights by 'pre-enactment, abstract, quasi-

judicial review'.' '' in the absence of a State bill of rights, the Council would have

Rights Co""cil

''' winter10n 'An Australian Rights Council', above n 60,795.
' ' The erosion of private property rights by environmental regulation in Queensland is testimony to the
inability of a scrutiny committee to protect property rights: see e. g. Wild Rivers (Environment@I
Monogeme"!) del 2010 (Qld); Vegetation Management AC! 1999 (Qld) discussed by L Finlay, 'The
Attack on Property Rights' paper presented at the Annual Conference of the Samuel Grimth Society, 28
August 2010), 9-12.
us Bell @"of A"or v Begine gad O, s [2003] QSC 333, [241. MacKenzie I further rioted [27] that 'Even
after the passage of legislation, and before presentation of the Bill to the Governor for royal assent, the
courts will "virtually never" issue an injunction or make a declaration at that stage, It will be left to the
applicant to seek relief after the royal assent has been given and the Bill has become law. '

See Hiebert, above n 101,136. Hiebert refers to the Commonwealth Parliament Senate Legal and
Constitutional Legislation Committee, and the Mig, ,alto" Legislation Ame, ,din, e"I Bill UV0 2) del 1996
(Cth),

See e. g. Evans, 'Constitutional Property Rights in Australia', above n I. Evans notes that the Senate
Committee's scrutiny of legislation which infringed s 51 (xxxi) of the Coininonwealth Constitution
uliimately had to go to the High Court to be found invalid, in Smith v^NL Lid (2003) 204 CLR 493

SeeEvans, ibid, Ch 8,216, fn 1/2
' G Winter10n, 'An Australian Rights Council' in T Campbell, I Goldsworihy and A Stone (eds),

AMsiroli@, I Federal Constill, !tonal Law Comment"IP und Mater141 (Thornson Reuters, 2"' ed, 2007), Ch
13,309.
II I winterton, 'An Australian Rights Council', above n 60,795,

.



regard to international human rights instruments against which proposed legislation

would be reviewed. The lack of any current State bill of rights, the limited recognition

given to property rights under international human rights instruments, together with the

view that Parliament may override adverse recommendations of the Council, "'

ultimately limits the utility of this model.

(f)

A final measure to improve State regard for property rights is the adoption of a properly

rights charter, such as the draft Charter released by the Gove, luiient in 2014. ' '' The

purpose of the Charter is to set out guiding principles to be applied by government

agencies when their actions may adversely affect property rights, While a charter may

aid adherence to the law by governrrient agencies, it does not change State laws.

Property rights charter

8.2.2 Bintre, ,ched Reform

Entrenched refonn for the protection of property may take the fomi of State and/or

Connnonwealth legislation. Each is considered below. Unlike unentrenched reform,

Gritrenched reform, if valid, presents the possibility of overcoming many of the common

themes characterismg the State's treatment of property in the previous chapter, in

particular the risks presented to property rights through ordinary legislative process.

.

A solution to the risk that new legislation to protect property rights might be

subsequently amended or repealed may be to include within the legislation itself a

provision which seeks to control future parliaments with respect to that legislation. The

attempted entrenchment of State legislative provision concerning property matters is not

new. "' Justice Kirby considered the possibility of State constitutional amendment for
the protection of property rights, "' and Chief Justice French has opined that a State bill
of rights could be Gritrenched. ' '' However, Gritrenched State legislation is likely
problematic. It is contrary to the plenary power enjoyed by future parliaments for a prior

Ibid, 797. Winter10n rejects the French model in that regard.
' ' Government of Western Australia, A pH\,@re Properly Rights CIMr!orjbr Western AUSir@/in, Premier's
Circular 2014 04 (27 November 2014)

' Western Australia, Pan^^", e, ,!@IT Deb@!us, Legislative Assembly, 27 November 2014,8993 (Mr CJ
Barnett)

See e. g. s 6 Re@/ PI. ayerty, ,or 1886 (SA); see also s 42(3) Red/ PI, openy ACi 1900 01SW), considered
in P Butt, Land Law (LBC, 6th ed, 2010) [20 1/8]

D, ,, han, Hohi, ,gs P!v Lid, Slate QINS, V(2001) 205 CLR 399,429 (Kirby J).
RS French, 'Manner and Form in Western Australia: An Historical Note' (1993) 23 Ulp'A L@IN Rev

335,346

Entre"ched State plenary power



legislature to seek to control or command how a later legislature may express its

intentions. ' '' It is not possible to provide by statutory provision that in any later statute,
providing for the same subject matter, there can be no implied repeal, Later statutes

will be given effi=ct at the expense of the earlier, ''' Govei, uLient cannot limit future
executive action. ''' It appears peruiissible, however, to provide that legislation will

operate so far as a contrary intention does not appear. The possibility of the use of

interpretative provisions by State Parliament to protect a bill of rights is also a
-- 123

possibility,

State plenary legislative power, including the power to amend and repeal existing

legislation, is Gritrenched by manner and fomi provisions. The conferral of State
Act. "' The Australia Actlegislative power is also Gritrenched by the 111,317a!to

entrenches the conferral of legislative power upon each of the States, save regarding a

law respecting the Constitution and the powers or procedures of Parliament. Subject

to the flustraft" Act, s I 06 of the Commonwealth Constitution also secures the

continuance of each State's constitution. "' Ultimately, whether a State Parliament can

' re Sowrh EOSt, ," Drumage Boord ISA) v Savings BC"k of South Australia (1939) 62 CLR 603,633-634
(Evatt I). See also the concern expressed by Latham Ci (618) on legislation seeking to 777escribe the
corrie"ts' of future legislation, a point also noted in G Williams, S Brennan and A Lynch, , Blackshield &
Williams Austin!^^" Constitutional Law @"d Theory Commentary mad Maleri@Is (The Federation Press,
6th ed, 2014) [16.57]. On plenary state legislative power, see s 2(I) Cons, nun"" 4,11889 (WA).
un E!Ie" Street Estates Ld vMi"isle, of Health [1934] I KB 590,597 (Maugham U).
''' South E@SIe, " Diningge Board ISA) v Savings Bank of South A"shafta (1939) 62 CLR 603,625
(Dinen I),
in Rede, ichieb"!"ge, A"!phit, re " Xi"g [1921] 3 KB 500,503 (Rowlatt I).
''' See So"Ih Easier" Drainage Board, S^) v Sovi"gs BC"k of Soulh ^"strand (1939) 62 CLR 603,633
634.

''' I Taylor, 'Human Rights protection in Australia: Interpretation Provisions and Parliamentary
Sovereignty' (2004) 32 FedLow Rel, 57.77 in 128.
124 see s 2(I) Consul"lion, IC1 1889 (WA).
"' See Acts Amendment (Cousin"lion) kid 1978 (WA), s 2(I) ConchT", io" der 1889 (WA), discussed in
A Twomey, 'The Effect of the Australia Acts on the Western Australian Constitution' (2013) 36(2) UWA
Low Rev 273,276. The exercise of plenary power will itself require the observance of manner and form
provisions: see Western Antruliq v Witsmore (1982) 148 CLR 79,99 (Wilson I). Note s 73 of the
Constitution in its original form was not intended to be a 'great constitutional safeguard': \, v Witsmore
(1982) 149 CLR 79,85 (AickenI)
''' The ^"sir@lid ACi 'lakes i!s force grid ergcif'Qin the I'^ere"ce of POWe, ' to the jader"/ Par name"I
mode under s 51(*rimiij), ond the oper@lion rhoi the ACi is to be given @s @ low @1the Commonwealth in
reiniion10 state Ion by s 109 @1the Cousin, ,lion', ^-G or, I) " Morone, (2003) 217 CLR 545,570-571
(Gleeson CJ, Gummow, Hayne, and Heydon 11).

See s 2(2) fursiro/ia ACi 1986 (Cth) discussed in Twomey, 'The Effect of the Australia Acts on the
Western Australian Constitution', above n 125,274-275; see also s 6 AIM, of^trlid 1986 (Cth).

See s 6 AUSirarro ^cr 1986 (Cth). Note s 6 does not apply to state executive power: see P Congdon,
'The History* Scope and Prospects of Section 73 of the Constitution Act 1889 (WA)' (2013) 36(2) U\,
Law Rev 83,100, citing A-G 11VS, ,? v Tre!how",, (1931) 44 CLR 394,429 (Dixon I)
ri',-G (\/I) vM"7911ei(2003) 217 CLR 545* 574.

.
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bind itself independently of s 6 of the Australia lid may be urianswerable except

through policy considerations applied by the High court. '''

Unlike s 51 (xxxi), which has traditionally been interpreted as primarily a grants

power, a State guarantee of just ternis by constitutional provision would likely

operate as a bill of rights, limiting Parliament's plenary legislative power and

invalidating inconsistent legislation which did not affordjust tenns, ''' The critical issue

is, firstly, whether it is even possible to entr. ench a guarantee of this kind, and secondly,

even if so, whether the obstacles that must be overcome in securing the passage of such

legislation could be overcome. Each issue is addressed below.

Entre"ching a State guarantee with respect to property rights

.

A State may restrict its own legislative powers by restrictive manner and form

provisions, but subject to a number of qualifications. ''' Firstly, the provisions cannot
amount to a surrender of legislative power, by either intent or effect. ''' Ally attempt to
overcome this limitation by the unlikely State reference of power with respect to

property to the Coriumonwealth"' would be of little assistance since the reference of

power could probably be revoked. ''', Secondly, the restriction is enforceable only with
respect to a law concerning 'the constitution, and Parliament's powers or procedures'. '''
Where a law is 'respecting the power of the legislature', the legislature may 'prescribe

A law with respect to Parliament's powers and procedures?

.

S Ratnapala and I Crowe, AUStr@1/@" Constitution@I Lqw Foundations and Theory (Oxford University
Press, 3ad ed, 2012) t16.3.5.31.
' ' see s 51 (xxxi) Constitution (Cth), and e. g. Mints!^" @1st"telb, theirmy , DC1zie! (1944) 68 CLR
261,284 (Rich J), 291, (Starke J), 295 (Mariernan I). Note the 'orthodox view' of s 51(xxxi) is that it has
a dual purpose, that is to provide the power to acquire property, as well as protecting a properly owner
against State interferences without just compensation: see I Clarke, P Keyzer and I SIellios, H@,, ks
AUSirq/in" Consul"nonelL"w Match"Is and Commentary (LexisNexis, 2013) t10.2.21, citing Bank of
NS, ,' v C!h (1948) 76 CLR I at 349-350 (Dixon I)
''~ It could riot, for example, be compared to a mere 'Dog Act': see MCC@wley v R 119201 AC 691. On a
bill of rights, see Joint Select Committee on Constitutional Affairs, F1hul Report, Volume I, 27
(presented by Mr I Kobelke MLA, 24 October 1991 in the Legislative Assembly, and by Hon D
Tornlinson in the Legislative Council, 24 October 1991),
''' Note in the absence of manner and form, a state parliament may effect constitutional change by an
ordinary Act of Parliament: Rainapala and Crowe, above n 130, t16.3.31.
''' see e. g. G Camey* 'An Overview of Manner and Form in Australia' (1989) 5 Old Uni Tech Low I 69,
82, cited in G Winterton, HP Lee, A Glass and I Thornson, ,4/1strolio" Federal Colisii!,, Ii0,101 Low
Commenton, a"d Materials (LBC, 2"' ed, 2007) [11.250]. See also WeSI L@kes Lid v Soulh Aum, @It"
(1980) 25 SASR 389,397 (King CJ)
135 see s 51(xxxvii) Constitution (Cth).
''' see Rainapala and Crowe, above n 130, [16.2,6], citing, IN^ Cqse (1964) 1/3 CLR 207,226 (Dixon
CJ, Kitto, Taylor, Menzies, Windeyer and Owen 11), G, .chain v Polers0, , (1950) 81 CLR I, 25 (WebbI)
and S, v 011 (1942) 65 CLR 373,416 (Latham CJ)
''' see s 6 mistralin AC! 1986 (Cth); on manner and form, see e. g. 11-G orSl, ? v T, .ahow@,, (1931) 44
CLR 394,420 (Rich I)



the mode in which laws respecting these matters must be made. ... no degree of rigidity

greater than this can be given by the legislature to the constitution. ' If a restrictive

law does not meet these qualifications, later legislation to the extent of any

' t '11 v it over the re uirements of the earlier Act ''' The criticalinconsistency will prevail over the requirements of the earlier Act. The critical

question is, therefore, whether a guarantee with respect to property rights, e. g. just

ternis, would qualify as a law regarding 'the constitution, and Parliament's powers or

procedures',"' such that mariner and fomi restrictions may be attached to it. This
question cannot be answered with certainty. ''' A law should be characterised by its
substance. "' Whether a law protecting property relates to 'Parliament's powers or

procedures' is difficult to detemiine since the outer limits of this terni remain unclear.
It has been said that the refi=rence to Parliament's powers concerns laws which 'deal

with its own legislative authority'."' Unfortunately, much opinion in support of the

possibility of Gritrenched State constitutional reform either does not consider the

flustralta 11ct limitations attaching to Parliament's power to restrict its own legislative

powers, or has instead been concerned with the representative character of the State's
146

constitution.

in the only case where the High Court has examined the question of whether a property

law concerned Parliament's powers, the High Court considered whether the law

purported to define or qualify in some way the legislature's powers, but the

precedential value of this case may be doubtful. ''' If the High Court's characterisation

138 A_G (}vsi, ? v nathow@" (1931) 44 CLR 394,431 (Dinen I),
''' soulh Eqs, er" Dint, ,age Boord (SA) , Spyings Bonk of South A"strand (1939) 62 CLR 603. Note it
has been suggested that this case is of little precedential value because a majority of the High Court
considered whether the earlier Act rather than the later Act was a law 'respecting the constitution, powers
and procedure of such legislature': see Williams, Brennan and Lynch, above n 1/8* t16,561. See for
example Dixon I (625). While Evatt I reasoned differently (633), Evatt I has also been criticised: see e. g.
ID Goldsworlhy, 'Manner and Form in the Australian States' (1988) 16 Mdb UL Rev 403,419.
'00 See s 6 Austin!i@ Act 1986 (Cih).
'" Note, for example, A-G (\, I) , Many, ,or (2003) 217 CLR 545,572 (Gleeson CJ, Gummow, Hayne and
Heydon 11) where members of the High Court declined to define the boundaries of constitution, powers or
procedure of a legislature. On the non-binding effect of restrictions on substantive powers, see
''' A Twomey, 'Manner and Form Limitations on the Power to amend State Constitutions' (2004) 15 PLR
169,

'''/6jd, 184.1wish to acknowledge my colleague, Mr Toby Nisbet, Lecturer, Edith Cowan University, in
drawing this article to my attention.
144 A. G y T, -allow@, I (1931) 44 CLR 394,430 (Dixon I).
'us Di, ,. horn Hohi, ,g. , Ply Lid v Stole ofNS\(2001) 205 CLR 399,429 (Kirby lit French, above n I 17*
346

''' See e. g. ^. G (174) v Min, wei (2003) 217 CLR 545,573 (Gleeson CJ, Gummow, Hayne and Heydon
11).
" Sinnh EUs, e, " Din, ,, age 80", dis, I) , Spyings B@, Ik of Soulh A"^I, '"fin (1939) 62 CLR 603,625
(Dixon I).
''' Williams, Brennan and Lynch* above n 1/8, [16.56] A majority of the High Court considered whether
the earlier Act rather than the later Act was a law 'respecting the constitution, powers and procedure of
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is correct, then a law which requires that any taking of property be on just terms and

which is Gritrenched by a restrictive manner and fonn provision may be a law which

qualifies the legislature*s power, although the law could do no more than prescribe the

mode in which laws concerning the taking of property must be made. '''

It has also been suggested that legislation inconsistent with a bill of rights might be

found to concern Parliament's powers because of an inconsistency with the bill of

rights; in that event, the guarantees under the bill of rights would be effective. ''' Such
constructions, however, construe reference to 'Parliament's powers' most broadly.

Where attention has been focussed on the flustrali" 11ct as must be done, it has been

thought that a bill of rights would be unlikely to be considered a law respecting the

constitution, and the powers or procedures of Parliament, and that consequently any

purported Gritrenchment could be overridden by further legislation. ''' Alternatively, it

has been argued that the rule against a Parliament surrendering its legislative power

would not be offianded by State Parliament Gritrenching a bill of rights by ordinary

enacted legislation which curtailed legislative power to make laws that derogate from

prescribed rights without the approval of electors by referendum. ' ' Accordingly, the

question of whether a properly rights bill can be entrenched remains a question yet to be

resolved. There may be other more obscure methods for Gritrenching a bill of rights,

such as by a partial reconstitution of Parliament for special purposes, but this also

bl t. 153appears problematic.

.

.

If a constitutional property provision can be characterized as respecting the power of

Parliament, a manner and fbnn provision applying to the provision would need to

Gritrench not only the provision but also the manner and form provision as well, in order

such legislature': see ibid. See for example South Busier" Diningge Boord is, ) v Soyi"gs Bank of South
AIM, '@I^^ (1939) 62 CLR 603,625 (Dixon I). While Evatt I reasoned differently (633), Evatt I has also
been criticised: see e. g. Goldsworthy, above n 139,419.
'''. 4. G V TMh0\, o11 (1931) 44 CLR 394,431 (Dixon I).

Goldsworthy, above n 139,428. Note, however, that this view itself may be problematic. It appears to
rely heavily on Coinmo"wealth All, minium Co, poralio, , Ltd, , A-G [1976] Qd R 231,248 (Hoare I). See
Goldsworthy further, 415.1 wish to acknowledge my colleague, Mr Toby Nisbet, Lecturer, Edith Cowan
University, for drawing this article to my attention

Twomey, 'The Effect of the Australia Acts on the Western Australian Constitution', above n 127,275.
The possibility that s 15 of the dint, .@fin ^ci 1986 (Cth) might provide a means to enirench a bill of rights
is also doubted by Twomey (291-292), I wish to acknowledge my colleague, Mr Toby Nisbet, Lecturer,
Edith Cowan University, for drawing this article to my attention.

Rainapala and Crowe, above n 130 t16.3.4.21, citing, -G ,, nathowm, (1931) 44 CLR 394 and Wad
L@kes Lid I South, Monali@ (1980) 25 SASR 389

Goldswor!hy. above n 139



to avoid repeal of the Gritrenching provision by ordinary legislation. If a new manner

and fonn were provided for, it may also not follow that future Parliaments are bound by

this manner and form. 155

Although State constitutional reform does not require a majority of votes in a majority

of States as is the case with respect to Commonwealth constitutional reforrn, State

constitutional amendment cannot be secured without agreement of an absolute majority

of the Legislative Assembly"' and Legislative Council, "' and a majority of the State
itself entrenched. ''' The ^"strong lid also cannot beelectorate. "' This process Is

' d d 'thth t fth A t161varied except in accordance with the requirements of the Act.

Practical obstacles to State constit"tio"al amendment

The practicalities of satisfying the requirements for State constitutional amendment may

not be straightforward, "' The electorate has supported State constitutional amendment
in the past, "' but securing endorsement by a majority of the State electorate at a
referendum"' cannot be assumed. "' There also has been only limited support for a
citizen-initiated referendum on constitutional matters. 166

A further practical obstacle to State constitutional amendment is the very qualified State

Govenmnent support identified earlier in chapter 3 for whether State constitutional

provision for just ternis should be made. ''' The opposition of some key government

''' see Twomey 'Manner and Form Limitations on the Power to amend State Constitutions'* above n
142,9, citing West Later " South Australia (1980) 25 SASR 389,414 (ZellingI).
'' congdon, above n 128,89,90. Congdon notes that State Parliament may, subject to satisfying existing

manner and form requirements, enaci new manner and form requirements without satisfying s 73(2) of
the Constitution.

''' see s 128 Commonwealth Constitution. However, Williams, Brennan and Lynch* above n 1/8,
[30.10], argue that this requirement has not been responsible for the failure of many Commonwealth
constitutional referenda, because only twice in 1946 and once in 1977 would this have made any
difference to the outcome of Ihe referendum.

''' Standing order 201.5'landing Orders @11he Legisl"!ive, sse", b!v of!he Pani@meni of Western
Austin/in.

''' See s 73(2Xf) Consti!"ton Adj889 (WA); s 6 AUSr, 'aim ^or j986 (Cth).
''' s 73(2)(g) Consul, ,!ion Art 1889 (WA).
to' see s 73(2)(e) Con, !nun0" ,4ci 1889 (WA); nets Amend", o11 (Cousintiiio") der 1978 (WA).
''' See s 15,411s!infra ACi 1986 (Cth) discussed in Twomey, 'The Effect of the Australia Acts on the
Western Australian Constitution', above n 127,274.
162 Dorh, ," Holdings Ply Lid, Slate QINS, ,'(2001) 205 CLR 399,429 (Kirby I).
to' See e. g. Acts, mehdm, "t (Cons!milo") ACi 1978 (WA).
1641bid
''' See B De Oaris, 'The History of Western Australia's Constitution and Attempts at its Reform' (2003)
31 U\, Law Rev 142,151 152. De Oaris notes (152) thai '... the public at large remains deeply
uninterested in constitutional issues. except briefly and at In oments of political crisis. '
''' see Joint Select Committee on Constitutional Affairs, above n 132,13-19.

Government of Western Australia, Response. above n 51,15-18.

.
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departments to State constitutional refoim is a matter of record. '' The Government has

expressed concern that a requirement of just terms may have unintended

169H , f't f d d, F th tconsequences. However, many of its concerns are unfounded, Fear that a requirement

of just ternis could apply to matters of taxation, penalty* forfeiture or confiscation is

unwarranted. ''' Other fears, such as that a guarantee might extend to environmental

restrictions, are probably unfounded, at least if the guarantee were expressed to be

limited to the acquisition of property. ''' Objections on grounds that it may be
appropriate to enact laws which would contravene a just terms requirement appear

unprincipled, "' while concern that a guarantee of just ternis could have unintended

application, as for example with respect to matters of oversight, ''' is hardly compelling
given the extent to which the State has disregarded property riglits,

.

Constitutional provision for the acquisition of property on just ternis"' has been

interpreted to provide 'the individual, .. with a protection against goveiLui, Grital

interferences with. .. proprietary rights withoutjust recompense. ' ''' However, s 51(xxxi)
does not secure just ternis with respect to a Commonwealth acquisition; rather, it merely

invalidates a law providing for acquisition which does not afford just ternis. ''' Althougli
s 51(xxxi) is limited to an acquisition for a Commonwealth purpose, it does not apply to

Erutrenchment by extension of Commonwealth constitutional provision

.

''' The WA Planning Commission has regarded state constitutional reform as unnecessary , while the
Water Corporation has simply am rined that the LAA is satisfactory, with any problems relating merely to
enabling legislation for specific government agencies overriding the LAA: see Standing Committee on
Public Administration and Finance, Rayon of the Skilld^^g Coinmiiiee o11 Public Administration and
Fino"ce in rel"!i0, , 10 The Imp"cr of Slate Goven, men, ,4dio"s rind Processes on the Use und Eru/'oyme"!
of Freehold andL"areholdL""din 17^stem, 4/1s!r@"@, Report 7 (May 2004) 15,821,15,841.

Government of Western Australia, Response, above n 51,16-17.
''' Tileosph""0"s v Commonwealth of Australia (2006) 225 CLR 101,124 (Gummow, Kithy, Hayne,
Heydon and CTennan in that the concept of just terms does not apply to laws 'in connection with which
just terms is an inconsistent or incongruous notion. ' The High Court expressly refers to the 'Australian
colonies' (126). This reasoning may also extend to state powers regarding taxation, penalty, forfeiture and
confiscation.

''' See e. g. The Tasmanian Darns case, (1983) 158 CLR I, 145 (Mason I); see also ICM, 49.1c"mire v
Commonwe@Ith (2009) 240 CLR 140; c. f. co, ,!r" Smith VANL Lid (2000) 204 CLR 493* 11661 (Callinan
I).
''' see Government of Western Australia, Response, above n 51. The Government (at 16) cited the
fulling"p Foreshore ACi 2006(WA).
' The State Government provides the example of proposals to vest properly in the Kambalda sewage
works to the Water Corporation, which had been inadvertently riot reserved on sale of the land by WMC,
Here, there was no physical disruption to landowners see Western Australia, Porname"Ian Debates,
Legislative Assembly, 9 November 2004,7707c (Kambalda Water and Wastewater Facilities (Transfer to
Water Corporation) Bill2004 (WA), Second Reading).

S 51(xxxi) Co, ?slim!ion.
''' Bq"k QINS\., Cih (1948) 76 CLR I, 349 (Dixon I); Minister. of Slate/b" the A"in. v ,, Dolate/ (1944)
68 CLR 261,284 (Rich I).

Coriumo, meatliv rosin@,, in (1983) 158 CLR1,289 (DeaneJ).



' ' ' ff d t t St t t't t'on in Constitutional amendment toan acquisition effected pursuant to a State constitution, Constitutional amendment to
remove this limitation and extend the Commonwealth constitutional provision in

similar"' or amended fomi"' to the States has been proposed, on the basis that there is

no compelling argument why the State Governments should not be subject to the same

constitutional requirements as the Collunonwealth. Before these proposals can be

considered, however* two concepts fundamental to an understanding of how s 51 (xxxi)

has been applied to interests in land must be examined, these being the term 'property'

and the related term 'acquisition'. With respect to 'just terms*, the reader is referred to

chapter 2. Following a consideration of proposals for constitutional refbmi, the

challenges of securing constitutional amendment are considered.

Section 51(xxxi) applies to 'property'. The concept of 'property' has consistently been

broadly interpreted according to 'general principles of jurisprudence'. The bundle of

rights theory has been applied in considering whether the Commonwealth has acquired

property in WA. "' Property is not limited to an estate or interest in land. Therefore,
the acquisition of a benefit rather than a full proprietary interest will be sufficient.

interest'. ''' The broadProperty will include 'every species of valuable right and

The broad concept of 'property'

See e. g. Pye v Reinshow (1951) 84 CLR 58,79-80 (Dixon, Williams, Webb, Fullagar, Kmo un;
D"chain Holdings Ply Lid " New So"th \@183 (2001) 205 CLR 399; SIIber! , DPP (W, ) (2004) 217 CLR
81,194 (Kithy I); We're, " Australian PIO""i"g Commission " Fuda, 0 (2007) 49 SR (WA) 165,169.
Note, however, that it may operate to limit state legislative and executive action which involves the
Commonwealth acting contrary to s 51(xxxi): see S Lloyd 'Compulsory Acquisition and Informal
Agreements: Spencer v Commonwealth' (2011) 33 $1, ^of Law Rev 137,147, citing ICM figric"fure v Cth
(2009) 240 CLR 140,239 (Heydon J).
''' see e. g. Constitutional Commission, Final Report, Volume I (Australian Government Publishing
Service, Canberra, 1988) 19,7471
''' See Constitution Alteration (Just Terms) Bill2010 (Cth).
''' Constitutional Commission, above n 178,19,7821; see also [9,775] on suggestions that a requirement
to providejust terms also be extended to local government and semi-government or statutory bodies.
in Min^^rer of SI@leib, Ih^, riny , D"hid (1944) 68 CLR 261,285 (StarkeI). See also Bank QINSW v
Ok (1948) 76 CLR I, 349 (Dixon I),
''' Commonwealth v WeSIer"liarsiroli" (1999) 196 CLR 392,389 (CallinanI).

80"k QINew South Water v Coinmo, ,neath (1948) 76 CLR I, 349 (Dixon I), cited with approval in
ICM, gric"hare Ftp Lid and 01he, ,s v Commonwealth and Others (2009) 240 CLR 140,215 (Heydon J).
''" See Newc, usIMi",,, g (,;',) Lid v Con, monweq/!11 (1997) 190 CLR 513 where a lessee's loss of a right
to mine was held to constitute an acquisition of property by the Commonwealth, On 'acquisition of
property, in particular that the interest or benefit acquired must be proprietary in character, see IT
hale, .""nounlSA V Commonlyeonh (2012) 250 CLR I, 33-34 (French CJ), 52-59,61 (Gummow J)

Mints!a. of Stole/b, . Ih, Amiy ,, DOMe1 (1944) 68 CLR 261,290 (Starke I). Note, however, a statutory
right may not be included: see e. g. Commonwe@!Ih , \MC Rus',,,,,., Ltd (1998) 194 CLR I, 51 52
(MCHughI); however, note Atomey General16, North, ,,, re, rim, y v dray'ey (2007) 231 CLR 651,664
(Gleeson C, . Gummow, Hayne and Crennan JJ) that 'further analysis is imperative' in order to determine
whether statutory proprietary rights fall within s 51 (xxxi).

.

.



interpretation applied to 'property* is attractive, given the focus of State statutory

cin ensation roviion nthetakin f tat j I d"6compensation provisions on the taking of an estate in land.

Property must be 'acquired' to attractjust ternis. This requires regard to substance over

form. "' An 'acquisition' is not limited to conventional conveyancing ''' but it will not
apply to a negotiated acquisition. ''' What will be sufficient to constitute an 'acquisition'
has been the subject of varied collrrnent by the Higli Court; the acquisition of a

proprietary interest of some kind has been required, other times a 'sufficient

derivation of an identifiable and measurable advantage' ''' and which involves a

'sterilisation' rather than mere 'impairment* of property rights"' has sufficed. With
land, the matter appears most contentious when statutory rights enjoyed over land are

affi=cted. "' Section 51(xxxi) requires an acquisition and does not extend to a taking,
deprivation or destruction of property. ''' Moreover, a wide group of statutes which
merely resolve or adjust property rights as ' an incident of the regulation of their

relationship"" may fall outside of s 51(xxxi). Most Commonwealth regulatory
legislation has not attracted a requirement of just terms, "' but the possibility for
regulation to be reinterj, reted as an acquisition is evident, particularly if the distinction

The uncertain limitation of 'acquisition'

.

.

''' See e. g. the definition of 'interest' in s 15 I (1) bill and s 202 L, Lt.
in S Joseph and M Castan, Feder@I Cons!iruiio"@I Low: ^ Conrempora, }^ View (Thornson Reuters
Australia Ltd, 2014) t12,251, rioting the Bank folio"airs@rib, , case (1948) 76 CLR I; see also M, ,!,,"I
Pools gridstqffPty Lid v Coinmo"wealth (1994) 179 CLR 155,194 (Dawson and Toohey11).
re' M, ,tnn! Pools & Slay'Po, Lid, Commonwealth (1994) 179 CLR 155,185 (Deane and Gaudron 11).
''' I Clarke, P Keyzer and I SIelIios, Hankis 11"sir@/inn Cousin, ,liono/ Lorw, Materials and Coin", enroly
(LexisNexis, 9th ed* 2013) t10.2.31.
''' See e. g. Commonwe@Ith v fusing"Iq (1983) 158 CLR I, 145 (Mason J), and discussed in A Macintosh
and J Cunliffe, 'The significance of ICM and the evolution of s 51(xxxi)' (2012) 29 EPU 297,304.
''' See Newerest Miming (\, 4) Lid v Ok (1997) 190 CLR 513,634 (Gummow I) and discussed in
Macintosh and Cunliffe, ,'bid, 306; see also ICM, g, ic"/tare , Coni", onweanh (2009) 240 CLR 140,201
(Hayne, Kiefel and Bell 11).
''' Newcres, Miming (17A) Lid v Cih (1997) 190 CLR 513,635; see also Brennan CJ (530) and discussed
in Macintosh and Cunliffe, above n 190,307.

Compare e. g. ICM Agric"!I'll. e v Cih (2009) 240 CLR 140 (bore licences) and Call I, \MC Resources
Lid (1998) 194 CLR I (exploration permit), with Newererr Mini"g (, Vrt) Lid v C!h (1997) 190 CLR 513
(mining lease).
re'ICMAg"mirin"e, Commonwe@Ith (2009) 240 CLR 140,179 (French Ci, Gummow and CTennan IJ);
see also Heydon I(dissenting) (215) excluding termination, destruction or interference with property; see
also Con, monwe@/!h v foam",, in (1983) 158 CLR I, 145 (Mason I).
''' ICM Ag, ICHIiu, .e v Commonwe"Ith (2009) 240 CLR 140,227 (Heydon I); see also Mt, "IQ/ Pools &
SIqff'Pry Lid, CM, (1994) 179 CLR 155,171 (Mason CJ)
''' Re Di, ,ecior of Public Prosecutions, . Exporre fowler (1994) 179 CLR 270,283 (Deane I); see also A1
Van der Walt, Cousin"nom@I Proper{v Clauses. . A Con!p@rollve anat^is (Klewar Law International,
1999) 47. Van der Walt considers as the foundation of this assumption that the Commonwealth's
regulatory power is not generally subject to a guarantee of compensation.



between 'take' and 'acquire' is narrowed. ''' It may yet be that environmental
restrictions upon the use and development of land are found to attract just tenns where

property rights are sterilised and there is corresponding enhancement of radical title,
but this remains to be resolved. '''

Commonwealth constitutional amendment to guarantee j"st terms in

States

Unlike the States, the Collu, ,onwealth probably lacks power to establish restrictive
Constitution.legislative procedures, except through amendment of Australia's

Accordingly, attention is confined to constitutional amendment. Proposals for amending

Australia's Constitution may seek to recognize by constitutional provision a guarantee

of property rights, which if secured would offer the greatest protection for property

rights. " ' Of the proposals for constitutional amendment which include the protection of

property rights, most sought to do so by the application of s 51(xxxi) or similar

provision to the States. "' Cornmonwealth delegates to the Australian Constitutional
Convention in 1975 suggested that the 'just terms' requirement of s 51(xxxi) extend to

'any acquisition of property by a State in the State, ' but it was later resolved that the

extension of just tenns be confined to the Territories. " in order to protect against the
arbitrary deprivation of property so as to guarantee the economic right of property

ownership, it was proposed by an advisory coriumitiee in 1987 that a new section 108A

be added to the Constitution which provided 'The power of each State to make laws for

the peace, order and good government of the State with respect to the acquisition of

See Sinnh " ANL Lid (2000) 204 CLR 493, 546 (Callinan I). The Tasmanian Darn Case was
reinterpreted by Callinan I who regarded the Commonwealth as having made an acquisition, See also See
I Forbes, 'Taking Without Paying: Interpreting Property Rights in Australia's Constitution' (1995) 2 (3)
A end@ 313,317, referring to the Tasmanian Doin Case(1983) 158 CLR1,286 (DeaneI).
'' Macintosh and Cunliffe, above n 190* 315, The authors rely particularly upon NeweresiMi, ,ing (W/I)
Lid v Commonwealth (1997) 190 CLR 513,634-635 (Gummow I).
in See. !^?once, , Cih (2010) 241 CLR 1/8; ,$j, cheer I, Ok [2008] FCA 1256, [149] (Eininett J) on 'a
serious question to be tried. ..' regarding whether statutory restrictions on land clearing may constitute an
acquisition.

P Hanks, F GOTdon and G Hill* Constitution@/Lawi, IAWsi, .atto (LexisNexis, 3" ed, 2012) [3,244]; c. f.
contra G Winter10n, 'Can the Commonwealth Parliament Enact "Manner and Form" Legislation?' (1980)
11 Fed L Rel, 167. Winter10n asserts that the Commonwealth can enact manner and form requirements
pursuant to s 57 of the Constitution, save with respect 101imiiations imposed by ss 23,40 and 128 of the
Constitution. The use of interpretation provisions may also be a means for the Commonwealth to enact a
partially entrenched bill of Tights with respect to internationally recognised human rights: Taylor, above n
123,62.
in Winter10n 'An Australian Rights Council'. above n 60,792.
''' c. f. con!in, however, the Human Rights Bill 1973, which was based upon the Interimrio, inI COVERo",
o, , Civil and Political Rights. The Bill lapsed in 1974: see Williams, above n 59,9
''3 ACcc proc, (Melbourne, 1975) xxxvi, cited in Constitutional Commission, above n 178, [9.763].
'00 ACC Proc, (Hobart, 1976) 209, cited in Constitutional Commission, above n 178, [9,765].
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property shall be exercised so as to provide just ternis for the acquisition of property
from any person. "" It was further reconrrnended that s 80 of the Constitution be

substituted with a new provision which provided for procedural protection, being that

'The Commonwealth or a State shall not. ..(ii) deprive any person of. ,. property except

in accordance with a procedure prescribed by law which complies with the principles of
fairness and natural justice. *206

It was recommended by the Constitutional Coriumission in 1988 that Australia's

Constitution be amended such that 'a law of a State may not provide for the acquisition

of property from any person except on just terms',"' A proposal was then put to take a
proposed new s I ISA to the electorate in the 1988 ref^rendum, seeking approval with

respect to 'fair ternis for persons whose property is acquired by any goveiiuiient'."'

However, the procedural protection set out above was not considered appropriate and

was not put to the electorate. "' A guarantee of property rights by Commonwealth
constitutional amendrrient has the capacity to render invalid inconsistent State

legislation. "' Its benefits may be identified from what has been said ofs 51(xxxi):

.

.. .s 51(xxxi) has the effect of barring "Government from forcing some people

alone to bear public burdens which, in all fairness and justice, should be borne

by the public as a whole". Acquiring property without compensation imposes

high costs on a small social group, sometimes at the behest of other groups

having influence with the legislature: the need to pay compensation protects the

position of the former and diffuses the relative power of the latter. "'

.
However, a number of qualifications must be made. Firstly, the inconsistency of State

legislation pennitting the acquisition of property without just tenns cannot be

automatically assumed. The High Court has noted the '... ease with which the

Commonwealth can avoid contravening s. 51(xxxi) when acquiring a property right'."'
A State might operate with similar impunity. The risk that Coriumonwealth legislation

''' constitutional Commission* Report of the ridvisoiy Co, ,, in, Tree on I, Idi\, id"@I & Democ, ,anc R, ^his
under the Consti!", mr (Canberra Publishing & Printing Co, 1987) 66* 102.
20,161d, 46,101.
'0' see e. g. Constitutional Commission, above n 178* 19,7471.
''' cj 3 Constitution Alteration (Rights And Freedoms) Bill 1988 (Cum.
209 constitutional Commission, above n 178, [9,785].
210 s I 09 Consli!,,!ion (Cth).
'' ' ICMAg, .ici, hare PI^ Lad v Commonwealth (2009) 240 CLR 140,208-209 (Heydon I, dissenting).
''' commonwealth v I'MC Resoi, ,, ces Lid (1998) 194 CLR I, 49 (MCHugh I). For a discussion of the
various categories of property expropriation which will riot attracts 51(xxxi), see R Dixon, 'Overriding
Guarantee of Just Terms or Supplementary Source of Power? Rethinking s 51(xxxi) of the Constitution'
(2005) 27 Sydney L Rev 639
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pennitting the compulsory acquisition of property (on unjust tenns) is characterised as
made under an alternative head of power and, therefore, outside of the application of s

51(xxxi)"' is not present under the State constitution, where legislative power is not

enumerated. "' However, compensation may still be incongruous in the context of the

relevant legislation;"' or the relevant law may be construed as merely incidental to a

law legitimateIy providing for the adjustment of property rights. The plenary nature

of State legislative power carries a further risk if the application of just terms to the
States is considered within a COLIu, ,onwealth context, Unlike with enumerated

Commonwealth powers, the adoption of a just terms requirement without qualifications

as to public purpose provides no guarantee that the land will not be resumed for non-

public purposes. "' The 1988 referendum made no reference to any public purpose
qualification to the proposed s I ISA. This is probably because there is no public

purpose requirement concenting s 51 (xxxi).

More significantly, the constitutional proposals remain wedded to the requirement of an

'acquisition, ' which, as discussed earlier, may exclude the application of just terms to a

mere limiting of property rights. The Constitution Alteration (Just Terms Bill) 2010

(Cth)"' did propose that both acquisitions of property and restrictions on the exercise of

property riglits could be undertaken only after the provision of compensation on just

terrns. "' However, the Bill lapsed upon the dissolution of Parliament. in summary,

restrictive interpretations applied to s 51 (xxxi) may also apply to any new State

constitutional provision guaranteeing just terms,

Joseph and Castan, above n 187,398-399 referring to Nintendo v Ce"!ro"ic (1994) 181 CLR 134 on s
51(xviii) and Airservices, "sir@!i@ v C@""dan, it!mesinter"@lion0! (1999) 202 CLR 133 on s 51(i).
'' S 2(I) Consul"!ion ^ct 1889 (WA); note also s 2 Australia ^ct 1986 (Cth).
' See TheOSph"","s v Commonwealth of AIM, "Ii" (2006) 225 CLR 101,124 (Gummow, Kirby, Hayne,

Heydon and CTennan 11).
See e. g. ICMrtg?lent"re v Cth (2009) 240 CLR 140,227 (Heydon I)
See 173.41 of chapter 7 for a consideration of private to private land acquisition through the

application of state powers of land resumption. Chapter 7 establishes the importance of 'public purpose'
limitations to slate land resumption laws,
''' On this bill* see Commonwealth, Parliament@, y Debates. House of Representatives, 21 June 2010,
5995 (Constitution Alteration (Just Terms) Bill2010, First Reading) (Mr Katter ^^in); see also D Spooner
"'Property" and acquisition on just terms' Law and Bills Digesi Seeno, I (Parliament of Australia, 2010)
''' 'A law of a State may riot provide for the acquisition of properly from, or any restrictions on the
exercise of property rights enjoyed by, any person except on just terms': Constitution Alteration (Just
Terms) Bill2010, c13, Schedule I, c12. Note also clause I which provided for the substitution of s
51(xxxi) with a new provision which extended the application of just terms to 'any restrictions on the
exercise of property rights. '

19 July 2010.
*

.
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(iv)

Australia's Constitution cannot be amended without an amending bill approved by

absolute majority by both houses of the Federal Parliament (or one house in the event of

a deadlock),"' supported by a majority of all electors, and a majority of all electors in a
majority of the States. "' The initiation of refonn is, therefore, vested in the Federal
Government of the day. "' Even with bipartisan support, securing Commonwealth

constitutional amendment is most difficult. Of 44 proposals for constitutional change,

36 were not carried at a referendum. "' This includes the 1988 proposal that just tenns
apply to the States, which was not carried nationally or in any State, "' and which
received the lowest support of any of the referendum proposals. "' Arguably, the 1988
referendum may not suggest that the electorate does not support the extension of just

terms to the States, particularly given the grouping of the just terms proposal alongside

proposals for the guarantee of trial by jury and religious freedom, and the generally

poorly prepared electorate leading up to the referendum, Conmion opinion at the time

was that amendment would give nothing to the States, while carrying the risk of

increased Commonwealth power at the States' expense. "' More recently, constitutional
amendment in the form of an Gritrenched bill of riglits has been perceived as a threat to
229

parliamentary sovereignty.

Diffic"Ities regarding constitutional amendment

.

.
~' An absolute majority is a majority of all members entitled to vote, therefore requiring a minimum of
76 votes out of the 150 members in the House of Representatives, and a minimum of 38 votes out of the
76 members of the Senate

''' s 128 Constitution (Cth). Note it has been suggested the amending power of s 15 Alls!ran" Act 1986
(Cth) may provide the means to amend s 128, but this argument is only academic at this point: see
Ratnapala and Crowe, above n 130, [16.2.4].
223 constitutional Commission, above n 178, [13.16].
''' see T Blackshield and G Williams, Blackshie!d & Williams Australian Constitutional Low and Theory
Coin", en!@rv dindMqieria!s (The Federation Press, 6th ed, 2014), Appendix 6.
''' Ibid, 1452. In Western Australia* 27,68'0 voted in favour of just terms, 70,67'0 voted against, and
1.65% voted informal Iy,
~~' See Williams, 'The Federal Parliament and the Protection of Human Rights', above n 59,11.
''' see I MCMillan, 'Constitutional Reform in Australia' in One people, One des, if!y (Paper on
Parliament, N0 13, Department of the Senate, November 1991) MCMillan argues that referendum results
do riot necessarily indicate that Australians are inherently opposed to constitutional change.
''' IC Starke QC. 'The failure of the Bicentennial Referendum to amend the Constitution, 3 September
1988' (1988) 62 AU 976* 977978; see also generally B Galligan and JR Nethercote, rife Cousinti, mint
Coinmissio, , @, Id Ihe 1988 Ref'e, .aldrin, s (Centre for Research on Federal Financial Relations and Royal
Australian Institute of Public Administration (ACT Division), Canberra, 1989).

See e. g. National Human Rights Consultation Committee, Consuliu!toll Report, above n 62,383,
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8.2.3 Partially erutrenched reform

Partially Gritrenched refbnn seeks a balance between restricting fundamental rights and

parliamentary sovereignty"' through legislation which has constitutional status but
which does riot create absolute rights, and which does not limit Parliament's plenary

power. All example is the Canadian Charter of Rights and Freedoms, which

guarantees recognized rights and freedoms but 'subject only to such reasonable limits

prescribed by law as can be demonstrablyjustified in a free and democratic society. '

' I' f t t ' 'stent to isIation"' However, the CanadianParliament remains free to enact inconsistent legislation. However, the Canadian

Charter does not include any right to property, despite property rights having been

earlier recognized under the former Canadian Bill of Rights. "' The reasons for this may
be the unwillingness of provincial governments to affect their legislative authority (it is

possible the WA Parliament might also share this concern) and the fear that its inclusion

would encouragejudicial activism. "' Some Canadian provinces believed that inclusion
would adversely affect zoriing legislation and foreign land ownership regulations.

There was also an erroneous assumption from supporters of the inclusion of property

that property riglits would be protected anyway througli section 7 of the Charter on the

right to life, liberty and security. "' Despite the omission of property rights, and the

''' R sackville, 'A Bill of Rights: Form and Substance* (2000) 19 ^"sir@han Bar Review 101,106 fn 24.
Justice Sackvil!e points out with the exception of Quebec, s 33 of the Charter had only been used once to
enact legislation expressly inconsistent with the Charter,
''' Ibid, 105 106. The Charter of Rights and Freedoms, Consul"!ion ACi 1982 was enacted by the
Can"d" lid 1982

232 s I , Charter of Righ!s and Freedoms
'3' see s 33, Ch@Mer ofRi^his undFreedoms. ' Sackville, above n 230,106
''' compare s 7 of Ihe Charter of Rights and Freedoms* Constitt, lion, 4c! 1982 enacted by the Canada ^or
1982, with s I(a) Canadian Bill of Rights, RSC 1970, App In, discussed in MCBean, above n 92,548. S 7
of the Charter provides:

Everyone has the right to life, liberty of the person and the Tight riot to be deprived thereof,
except in accordance with the principles of fundamental justice

S (1)(a) of the former Bill of Rights provided
" is hereby recognized. .. there have existed and shall continue to exist without
discrimination. .. the following human rights and fundamental freedoms, namely (a) the right of
the individual to life, liberty, security of the person and enjoyment of property, and the right not
to be deprived thereof, except by due process of law

235 Augustine, above n 94,67^8.
''' MCBean, above n 92,550, referring in particular at footnote 7 to the objections of Prince Edward
Island. Foreign investment would riot be a concern for WA, since it is a Commonwealth matter: see
Foreig, , neg!, ism'0, ,s und Takeovers ACi 1975 (Cth),
'' The cos. of Atom, y. Gun, ""/ of grebec vl, win Toy Lid (1989) I SCR 927 co"thin. d that property
rights could not be implied into the Charter; c. f. COMr@ The 911ee" I" Righi of New Brunswick v
Fishe, .", on'.* If'hadLid (1982) 135 DLR 3d 30: A1 Van Der Walt, 'The Constiiutional Property Clause
Striking a Balance Between Guarantee and Limitation' in I MCLean (ed), Proper4y @"d Ihe Cousin, ,lion
(Had Publishing, 1999), Ch 6, I I0.
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recognition by Canadian courts of the cost of recognizing a right to private property, "'
there have since been resolutions from various provincial legislatures that property

rights be added. "' Ultimately, it is thought that partially entrenched models such as the
Charter offer little more than unentrenched reform such as the dialogue model, since

Parliament remains free to enact inconsistent legislation. While the Canadian experience

suggests this may be of minimal risk, "' the State's frequent preparedness to diminish
property rights in WA without compensation suggests otherwise.

.

83. Conclusion

All examination of the State's treatment of property rights concluded that property

rights considered as a whole has been one of increasing disregard, most evident from

the third period of study. The influence of sectional interests, a lack of any principled

approach to property rights, and the very qualified protection afforded by the cornmon

law, leave land tenure most vulnerable to State erosion. Moreover, the State's approach

to compensation is revealed to be fundamentally flawed, wedded to the taking of an

interest in land, without regard to diminished property rights that may sternise land use

without securing any guarantee of just ternis.

Entrenched law reform in the fonn of a constitutional guarantee of just terms with

respect to any State taking of properly riglits is the most attractive reform to address

State disregard for properly rights, However, bipartisan support for either State or

federal constitutional reform is required, as well as needing to be carried at a

referendum. Past State and Commonwealth referenda show this to be a huge challenge.

State constitutional refonn is further plagued by uncertainty as to whether restrictive

manner and form provisions to protect just ternis would be characterised as a law with

respect to 'Parliament's powers and procedures*, Both State and Conmnonwealth

constitutional provision may also be limited by s 51(xxxi) jurisprudence, which has

been largely ineffective in providing relief from most Commonwealth regulation

affecting property. Even with State or federal constitutional amendment, many laws

affecting property may not attract just tentis. Extending just terms beyond the

.

''' See A & L Invest", anIs Lid v Ontorio (}Inlinerjbr HousingI (1997) 152 DLR (4th) 692, t291, cited in
K Gray, 'Can environmental regulation constitute a taking of property at common law?' (2007) 24 EPU
161,164, in 21.

MCBean. above n 92,550-551, referring in particular to the Legislative Assemblies of British
Columbia, New Brunswick, and Ontario
' See R Sackville* 'A Bill of Rights: Form and Substance' (2000) 19 Hush. align Bar Review 101,106
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requirement of an 'acquisition' is a particular challenge at State or federal level, as

support for this notion has so far been limited to private members' bills.

Unentrenched provision for just ternis avoids many of the difficulties attaching to

entrenched reform. No threat to State parliamentary sovereignty is presented, and

legislation can be secured by ordinary legislative process. However, while rulentrenched

law refonn may aid legislative detemiination and govenrrnent decision-making

concerning property rights, the absence of the creation of any enforceable rights for

affected property owners when considered alongside the State's treatment of property

rights means that the State's treatment of property rights is likely to remain

unprincipled, The same can also be speculated with respect to partially entrenched law

refbnn.

State regard for property rights may be improved by amending the LAA, which might

also be improved by regard to Coriumonwealth resumption processes as a model for

reform, as proposed currently by the Government. However, amending the LAA is

unlikely to bring fundamental change to a compensation system wedded to the taking of

an interest in land. Only in the Taking of Property on Just Tenris Bill 2014 (WA) and

the Constitution Alteration (Just Tenris) Bill 20 I 0 (Cth) has a capacity to address the

concerns raised by this thesis been put to Parliament. Until such reforms find broader

electoral support, which might be initiated at first instance through a Parliamentary

Committee inviting public comment on the various refonn options presented here,

property Tights will continue to be vulnerable to State disregard, leaving landowners at

the risk of their property rights being diminished without compensation, while carrying

the obligations that the legislature or the common law attach to that ownership.

.
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Mim>, g kid Amendme"inct (7V0 2) 1932 (WA)

Mining Dewlopme"t, ,or 1902 (WA)

Mining on Private Property, ICi 1897 (WA)

Mining on pH^ate Property ^c! 1898 (WA)

Mining on Private Property AC! ^mendme"14c! 1898 (WA)

Mim}Ig Regulations 1981 (WA)

Mining Reinb^flinto" Fund ^ct 2012 (WA)

Misuse of Drugs ^or 1981 (WA)

Mumicjp@! Corporations ^at 1906 (WA)

Manicjp@!tty, ofFremo"t!e Act 1925 (WA)

National Parks Authority, ct 1976 (WA)

National Trust of Austinfta (Wrt) AC! 1964 (WA)

Native Flora Prateorion ACi 1912 (WA)

Nottve Flora Projection Act 1935 (WA)

Native Flora Pro^C!ton Itc! 1938 (WA)

New Zealand Bill ofR, ^his AC! 1990 (NZ)

Parliament @19"ee"shad, 4ct 2001 (Qld)

Parliamentary Commissioner 11ct 1971 (WA)

Petroleum ACi 1936 (WA)

Petroleum ACi 1967 (WA)

Petroleum Amendment, !ci 2007 (WA)

Pelrole"in and Geol/, erm@I Energy Resources ACi 1967 (WA)

Perrole"in and Geothermal Energy Resources ACi 1987 (WA)

Petroleum Pipdi"es Act 1967 (WA)

Physical Bin, ironme"I Prateorion Her 1970 (WA)

Planning andDei, dayme"I, !ct 2005 (WA)

Planning Appeal, dinendme"I 11ci 2002 (WA)

Prohibitii, e Behaviour Orders Her 2010 (WA)

Proceeds of Crime Act 1987 (Cth)
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Property for Publ^to Pulposes ACq"milon ,!c! 1901 (Cth)

Property Low, ICt 1969 (WA)

PMb!to Works, ci 1902 (WA)

Publ^b Works AC! 1981 (NZ)

Public Works dine"dine"I ACi 1906 (WA)

Publiclyorks^etam@ridme"tact1945,1950,1953,1955,1956,1961,1965,1966,1972 (WA)

RocialDiscrimi"orion AC! 1975 (Cth)

Rail Freight 5:1, stem Act 2000 (WA)

Railwoys ^c! 1873 (WA)

Railways ^of 1878 (WA)

Railways, mendme"tact 1882 (WA)

Railways Amendment Act 1893 (WA)

RealProperty, Act 1886 (SA)

Regis!rano" of Deeds, Wills, Judgements and Convey""ces Affecting Re@I Property Ordinance
1832 (WA)

Regis!rotto" of Deeds Ordinance 1856 (WA) (now Registration of Deeds Act 1856 (WA))

Resource Management ACi 1991 (NZ)

Relireme"I Pithges Act 1992 (WA)

Rightsi" Water andlrrig"iton Act1914 (WA)

Rights in Water andlrrigo!ion Amendment Act 1914 (WA)

R^ghts in Water and Irrigation der Amendment Act 1939,1945,1949,1962,1971,1978,1984
(WA)

Rights in Water andlrrigotion Regulations 2000 (WA)

Sale of 17@ste Lands lief 1842 (Imp)

Scab ACi 1885 (W/I)

Scab Act 1891 (174)

Settled Land lid 1892 (WA)

Sex Discrimination Act 1984 (Cth)

Soil Conservation 11c! 1945 (WA)

Soil Consen anon ACirlme, Idme, ,! Her 1955 (WA)

Soil and Loind Conservation Art 1945 (WA)

Soil and Land Conservation Regulations 1992 (WA)

Sidle Adminisiratii, e 77ib, ,"nl (Conferro! of I"risdiciio") ^mendme"I dind Repeal der 2004
(WA)

Sidle Electricity Commission Act 1945 (WA)

Sidle Gran!s (N(JIMre Consen, "!ion) del 1974 (Cth)
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Slate Grunts (Soil Conservation) ACi 1974 (Cth)

Slate Housing AC! 1946 (WA)

Strum Titles Act 1985 (WA)

Strata rules, linendme"!lid 1995 (WA)

Sub, tzco Redevelopment Act 1994 (WA)

Subordi"ore Legtskirto" ^c! 1994 (Vic)

Swan grid Canning Rti, ers Management ^c! 2006 (WA)

Titles Validation ACi 1995 (WA)

rifles Patid@!ion amendment, ICJ 1999 (WA)

Town Pion"ing and Development AC! 1928 (WA)

Town Planning grid Development ^ct lime"dine"I ACi 1944, 1953, 1955, 1961, 1962. 1965.
1975,1976 (WA)

Town Planning and Dewlopme"t ACi dipped!) Regulations, 1971 (WA)

floristor of LoindAct 1873 (WA)

Tyanofe" of LandAc! 1893 (WA)

Tran. $1e, of Landrtct 1958 (Vic)

Tree Plantation Agreeme"Is ACi 2003 (WA)

Tr"SIees Itc! 1962 (WA)

Uncuthorised Occupation of Crown Lands, or (WA)

Valuation of Land kid 1971 (SA)

Pege!ation M@"@geme"t Act 1999 (Qld)

I'dr Service Land Seineme, 11 figreeme"incl 1945 (Cth)

IPQr Service Land Settleme, ,! Agreeme"flier 1945 (WA)

War Service Land Seineme"t Agreement, ct 1951 (WA)

IVC, Service Land Settlement Agreement (L. and^CIAppl^chiton) Act, 1945 (WA)

War Service Land Seineme"! Schemedct, 1954 (WA)

Water, 4gencies ipowers) ACi 1984 (WA)

Water Agencies Res!F1, cmre (77@"sino"atomd ConsequentialProvisio"s) ACi1995 (WA)

Water andRivers Commission ACi1995 (WA)

Worer Boards AC! 1904 (WA)

Water Co, :pointion ACr 1995 (WA)

Warer Sen, ices Co- ordinalion AC! 1995 (WA)

Watery, qys Comen, orion ACi, 1976 (WA)

Woren, orks ,aci 1889 (WA)

WeSIer" Allsrrafio, , Consiit, ,lion ACi1890 (Imp)

lyesrer" Alls/ran", I Land 11/11horii^,;lei 1992 (WA)
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Wild Rivers IE"viro"menial Management) Act 2010 (Qld)

Wildly^ Conservation ACi 1950 (WA)

Wildlife Conservation ,4c! Amendment Itct 1976 (WA)

Workers ' Home ^or 1911 (WA)

fulling"p Foreshore Load ACi 2006 (WA)

Hamsard

Commonwealth, Parri"mentory Debates, House of Representatives, 21 June 2010

Queensland, Parliamentary Debates, Legislative Assanbly, 18 Augist 2004

Victoria, Pont@mentory Debates, Legislative Assembly, 18 June 1996

Victoria, Particme"fury Debates, Legislative Council, 25 June 1996

Western Australia, Pornome"!", y Debates, Legislative Assembly, 21 December 1897

Western Australia, Pqr!mine"topy Debores, Legislative Assembly, 13 October 1898

Western Australia* Pan^^mentaly Debates, Legislative Assembly, 19 August 1902

Western Australia, Pontame"!@, y Debates, Legislative Council, 30 September 1902

Western Australia, Parliamentary Deb@tes, Legislative Assembly, 26 August 1903

Western Australia, Pant@mentaly Debates, Legislative Assembly, 24 September 1912

Western Australia, Parliamentary Deb@tes, Legislative Council, 5 Decernber 19/2

Western Australia, Par""Marino, Debates, Legislative Assembly, 3 September 19/4

Western Australia, Parliament", y Debates, Legislative Assembly, 23 October 1920

Western Australia, Parliamentary Debates, Legislative Council, 11 December 1929

Western Australia, Punt"meritan? Debates, Legislative Assembly, 17 August 1933

Western Australia, Pan^^meriton, Deba!es, Legislative Council, 15 November 1933

Western Australia, Parliamentary Debates, Legislative Council, 21 October 1936

Western Australia, Porn@merino, Deb@jus, Legislative Council, 28 October 1936

Western Australia, Pornome"!dry Deb@tes, Legislative Council, 10 November 1936.

Western Australia, Par"@manian, Debates, Legislative Assembly, 19 September 1950

Western Australia, Print@merit@,,,, Debates, Legislative Assembly, 21 April 1970

Western Australia, Punicmen!dry Debates, Legislative Assembly, 23 April 1970

Western Australia, Pant"menialy Deb@tes. Legislative Assembly, 23 September 1971

Western Australia, Purl^^mania, y Debates, Legislative Council, 17 November 1971

Western Australia, Purl^timentan, Debates, Legislative Asseinbly, 10 August 1978

Western Australia, Parliamentcry Deb@res, Legislative Assembly, 24 August 1978

Western Australia, Panicme"ton, Deb@tes, Legislative Assembly, 22 September 1981

Western Australia, Poll^^meritani Debates, Legislative Assembly, 9 October 1984

Western Australia, Pornome"topy Debo!es, Legislative Asseinbly, 13 March 1985
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Western Australia, Parlio", enroly Debates, Legislative Council, 17 April 1985

Western Australia, Parliamentary Debates, Legislative Council, 13 Novelnber 1985

Western Australia, Pan^^menian, Debates, Legislative Assembly, 24 July 1986

Western Australia, Parliamentary Debates, Legislative Council, I I September 1990

Western Australia, Purl^^mentaly Debo!us, Legislative Assembly, 27 June I 996

Western Australia, Forframe"Idly Debates. Legislative Council, 26 March 1997

Western Australia, Parliamentary Deboies, Legislative Assembly, 28 October 1997

Western Australia, Particme"tool Debates, Legislative Assembly, I July 1999

Western Australia, Parliamentary Debates, Legislative Assembly, 29 June 2000

Western Australia, Parliament@, y Debo!es, Legislative Assembly, 18 October 2001

Western Australia, Poll^time"idly Debates, Legislative Assembly, 27 June 2002

Western Australia, P@r"ume"ton, Debates, Legislative Assembly, 27 November 2002

Western Australia, P@rimmen!"Iy Debates, Legislative Assanbly, 25 August 2004

Western Australia, Parliamentary Debates, Legislative Assembly, 21 September 2004

Western Australia, Parliament@o7 Debates, Legislative Assembly, 22 September 2004

Western Australia, For"omentan, Debates, Legislative Assembly, 9 November 2004

Western Australia, PCrft@mentaly Debates, Legislative Assembly, 7 Apti12005

Western Australia, Fortraine"too, Debates, Legislative Assembly, 24 May 2005

Western Australia, Printome"!ary Deb@!us, Legislative Assembly, 16 August 2007

Western Australia, Parliamentary Debates, Legislative Council, 26 September 2007

Western Australia* Parliamentary Deb@res, Legislative Assembly, 27 September 2007

Western Australia, Path^meritc, y Debates, Legislative Assembly, 2 April2009

Western Australia, Fall^time"fury Debates, Legislative Assembly, 8 September 2009

Western Australia, Parliamentary Debates, Legislative Council, 22 November 2009

Western Australia, Porn@menialy Deb@tes, Legislative Assembly, 10 March 2010

Western Australia, Parliament@, y Debates, Legislative Council, 4 May 20 10

Western Australia, Pan^^mentaly Debates, Legislative Assembly, 22 June 2010

Western Australia, Pan^^mentaly Debates, Legislative Assembly, 12 June 2013

Western Australia, Parliamentary Debates, Legislative Assembly, 26 June 2013

Western Australia, Parliamentary Debctes. Legislative Assembly, 27 June 2013

Western Australia, Parliamentary Debates, Legislative Council, 8 August 2013

Western Australia, Pqr"@merito, y Debates, Legislative Council, 17 September 2013

Western Australia, P@rftame"lory Debates, Legislative Assembly, 25 June 2014

Western Australia, Pallidme"fury Debates, Legislative Assembly, 27 November 2014

Western Australia, Parli@mentory Debates, Legislative Council, 14 May 2015
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Western Australia, Panicme"Jury Debates, Legislative Assembly, 13 August 2015

Western Australia, P@rftome"!@DJ Debates, Legislative Council, 24 February 2016

Conventions and Declarations

chivers@I Declaration of Human Rights, GA Res 217A (111), UN GAOR, 3 sess, 183 PIen
inIg, UN Doc A1810, (10 December 1948)

International Cove"an! on Economic, Social and CMlt, ,701 Rights, opened for signature 16
December 1966,993 UNTS 3 (entered into force 3 November 1976)

Intern@tio"al Covenant on Civil gild Pol^TiedlRjg. hts, opened for signature 16 December 1966,
999 UNTS 171 (entered into force 23 March 1976)

Government Policies, Agreements, Documents etc.

Australian Government, Productivity Commission, Conservation of Historic Heritage Places
<http:/ WWW. PC. gov. au/inquities/completedhetitage/submissions>

Council of Australian Coverrunents, Communique of the Council of AMs!roli"" Governments
Meeting (February 1994)

Council of Australian Governments, Infergovernmento1 ,487eeme"I on a National Wafer
Initiative (June 2004)

Council of Australian Governments, Notional Action Plan for Salt"to, grid Water gad"lily,
(November 2000* Canberra)

Government of Western Australia, Department of Planning, Bush Forever 701 I, Potic^es,
Processes,gridPrinciples

http: WWW. planning. wagov. au/dop_pub_pdfi'bush forever voll. pdf>

Government of Western Australia, Environmental Protection iswon Coastal Plain Lakes)
Ponty 1992 (18 December 1992)

Gove, ,u, ,ent of Western Australia, Hetitage Council of Western Australia, State Heritage
Office, Heritage Listings Explained, (13 November 2012), <htrp://lientage. wa. gov. au/about-
USAmportance-of-heritage!'heritage-listings-explained>

Government of Western Australia, Policy Concerning Payments owl of the Coreliscaito"
Proceeds Account under the Criminal Property Corelisc@tio" Act 2000 Grants Program, Policy
Framework, (9 March 201 co

Government of Western Australia, State Hetitage Office, Guide 10 Develop^rig Heritage PIOces
(June 2012) http: stateheritage. wa. gov. au/docs/conservation"and-development/guide-to-
developing-heritage-places. pdf?sfwsn=8>

Memorandum of UnderSIo"ding between Ihe Commissioner for Soil grid L", Id Conservo!ion.
E, tvtro"menial Projection flu!horio, . Department ofE"viro"menial Protection, Agriculture 174,
Deportment of Consen, @lion and Land Monogeme"! and Worer grid Rivers Commission for Ihe
pro^Cito" of reining"t vege!alto" on private IC"d in the agricultural region of Western
Australia, (Office of the Commissioner of Soil and Land Conservation, Perth, 1997)

Metropolitan Region Planning Authority, Cornttor PlanjbrPerih (February 1971)

Metropolitan Region Scheme Amendment 1082/33, 'Bush Forever and Related Lands: Draft
Bushland Policy for the Perth Metropolitan Region Statement of Planning Policy 2.8' (July
2004)
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New South Wales Government Gazelle (30 June 1843)

Western ^,, strong" Government Gozette (State Law Publisher, 18 June 1841)

Wes!errr ^,, styal^^" Governme"I Gazerte (State Law Publisher, 22 July 1842)

WeSIer", 43, straita" Governme"! Gazerte (State Law Publisher, 2 March 1887)

Western Australian Governme"! Gazelle (State Law Publisher, 9 March 1906)

Western Allstr@!ton Government Gazer!e (State Law Publisher, 19 October 19/1)

Western A"str@"@" Governme"! Gazelle (State Law Publisher, 11 December 1981)

Film and television

The Castle (Directed by Rob Sitch, Working Dog Productions, I 997)

Web Resources not stated above

https: WWW. dpc. wa, gov. au/Iantu/south-west-native-title-settlement/Pages/deftiult. aspx

http: WWW. water. wa. gov. au/legislation/water water-resource-management-legislation

Web resources "o longer accessible

http: WWW, mediastatements. wa. gov. au/Lists/Statements/DispFomi, aspx?ID=125805

http: WWW, planning. wa. gov, au publications/'1478. asp

http: WWW. planning. wa. gov, atV1222. asp
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